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PUBLIC TELEVISION AND 
THE HEARING IMPAIRED 


LOUIS SCHWARTZ* 
and 
ROBERT A. Woops** 


INTRODUCTION 


It is estimated that there are between 14 and 16 million hearing- 
impaired persons in this country who are presently unable to share in the 
benefits of television. Since the early 1970’s the hearing impaired, along 
with other disabled citizens, have been actively engaged in pressing their 
case for equality. The enactment of the Rehabilitation Act of 19732 repre- 
sented a significant step on the part of Congress to aid in this struggle. 
Under Section 504 of the Act, recipients of federal funds are prohibited 
from discriminating aginst handicapped individuals? and public broad- 
casters, as recipients of federal grants, are obligated to comply with the 
Act.* Based on Section 504, the hearing impaired have sought to secure 
meaningful access to television programming. 

During the last year, two significant decisions have been rendered 
with respect to the right of hearing impaired persons to have access to 
television programming. The United States Court of Appeals for the 
District of Columbia in Gottfried v. FCC,> held that the FCC, under its 





* Senior Partner, Schwartz, Woods & Miller, Washington, D.C.; B.A., 1939 Brooklyn 

College; L.L.B., 1947. George Washington University; Member, District of Columbia Bar. 
** Senior Partner, Schwartz, Woods & Miller, Washington, D.C.; B.A., 1953, Harvard 
College; L.L.B., 1958, Harvard Law School; Member, District of Columbia Bar. 

1 Estimated July 1979 United States Census Bureau Figures. 

2 29 U.S.C. § 700-794 (1976), amended by Rehabilitation Amendments of 1974, Pub. 
L. No. 93-516, 88 Stat. 1617, and Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendments of 1978, Pub. L. No. 95-6202, 92 Stat. 2955. 

3 29 U.S.C. § 792 (1976). The Department of Health, Education and Welfare issued 
regulations to implement Congress’ mandate for equal opportunity for the handicapped. 45 
C.F.R. § 84 (1979). These regulations define ‘‘handicapped persons”’ as ‘‘any person who (i) 
has a physical or mental impairment which substantially limits one or more major life ac- 
tivities, (ii) has a record of such impairment, or (iii) is regarded as having such an impair- 
ment.”’ 45 C.F.R. § 84.3{j). 

4 47 U.S.C. § 392 and § 396 (1976). 

5 655 F.2d 297 (D.C. Cir. 1981), cert. granted, 50 U.S.L.W. 3547 (U.S. Jan 11, 1982) 
(No. 81-799). 
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obligation to regulate in the public interest, must consider a public 
broadcaster’s efforts to provide programming access to the hearing im- 
paired in the context of license renewal proceedings.* Subsequent to the 
Gottfried decision, the District Court for the Central District of California 
held, in Greater Los Angeles Council on Deafness, Inc. v. Community 
Television of Southern California, d/b/a KCET-TV [hereinafter referred to 
as GLAD],’ that the responsible federal agencies’ failure to issue regula- 
tions concerning a public broadcaster’s obligation under the Rehabilita- 
tion Act, to provide access to television programs constituted discrimina- 
tion against the hearing impaired and violated their constitutional rights. 
These decisions, while seeking to ensure feasible access to television pro- 
gramming for the hearing impaired, pose serious questions about both 
the role and the responsibility of public broadcasters in implementating 
the objectives of Section 504. 

The purpose of this article is to examine key issues surrounding a 
public broadcast licensee’s obligation to provide access to television pro- 
grams to the hearing impaired in the context of these two recent court 
decisions. Initially, the article will examine the background and 
historical development of the Rehabilitation Act of 1973 and the history 
of concern regarding the hearing impaired by the Federal Communica- 
tions Commission (FCC). The article will then examine both the Gottfried 
and GLAD decisions in terms of their differing approaches and conclu- 
sions, and in terms of their implications for public broadcasters in 
general and public television licensees in particular. 


I. THE HISTORY AND IMPLEMENTATION OF SECTION 504 
OF THE REHABILITATION ACT OF 1973 


The legislative history of the Rehabilitation Act, and more specifically 
of Section 504, is highly relevant to the implementation of the national 
policy of non-discrimination against the handicapped and its relation- 
ship to the right of the hearing impaired to have access to television pro- 
gramming. This section will briefly examine the relevant legislative 
history and judicial and administrative interpretations of Section 504’s 
objectives and protections. Section 504 provides that: 





® The Supreme Court granted certiorari in the Gottfried case with respect to the court 
of appeals’ decision directing the FCC to incorporate Section 504 of the Rehabilitation Act 
into the public interest standard of the Communications Act governing FCC actions on 
public television station license applications and the court’s requirement that the FCC make 
independent assessments of a public broadcaster’s compliance with Section 504. The 
Supreme Court declined to review that portion of the court’s ruling affecting commercial 
stations. The Supreme Court declined to review that portion of the court’s ruling affecting 
commercial stations. The Supreme Court also declined to consider whether Section 504 
specifically requires a noncormmercial broadcaster to undertake affirmative efforts to make 
the aural portion of its programming accessible to the hearing impaired. Id. 

7 Central District California, Civil No. CV-78-4715R (Nov. 19, 1981). 
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No otherwise qualified handicapped individual in the United States .. . 
shall solely by reason of his handicap, be excluded from the participation in, 
be denied the benefits of, or be subjected to discrimination under any pro- 
gram or activity receiving federal financial assistance, or under any program 
or activity conducted by an Executive agency or by the U.S. Postal Service.*® 


When originally enacted, the coverage of Section 504 did not extend to 
the federal government; such coverage was achieved by amendments to 
the Act in 1978. 

The language of the statute itself and the legislative history confirm 
that Congress intended the protections of the Act to be broadly con- 
strued. Congress found that the handicapped, like racial minorities in 
this country, were discriminated against because they are viewed as a 
group that is unable to integrate fully into American society.° Section 504 
was modeled after the broad antidiscrimination Section 601 of the Civil 
Rights Act of 1964 and Section 901 of the Education Amendments of 
1972, both of which seek to eliminate discrimination in federally assisted 
programs on the basis of race and sex.?° This similarity, coupled with the 
sweeping mandate of the Rehabilitation Act of 1973 as a whole, indicates 
that Congress intended the broad protections provided to women and 
minorities to be equally applied for the benefit of the handicapped 
minority. 

Enactment of the Rehabilitation Act of 1973 was a significant step in 
its continuing effort to integrate excluded minorities into American 
society.11 The Act is essentially the first civil rights law for the protection 
of the handicapped in this country, and is designed to assist handicapped 
persons to achieve their full productive capacity and to foster their in- 
dependence. Section 504 of the Act was enacted to establish a broad 
government policy aimed at eliminating discrimination in federally 
assisted programs including employment, transportation, education, and 
health services.12 As stated by Senator Humphrey when he introduced 
the bill, the intent of this provision is to ‘‘ensure equal opportunities for 
the handicapped by prohibiting needless discrimination in programs 
receiving Federal financial assistance . . . These people have the right to 
live, to work, to the best of their ability—to know the dignity to which 
every human being is entitled.’’1? Congress recognized that a large ma- 
jority of the handicapped were unemployed and could work if given the 





8 29 U.S.C. § 794 (1976). 

9 See S. Rep. No. 319, 93d Cong., 1st Sess. 8. 

10 See S. Rep. No. 1297, 93d Cong., 2d Sess. 39-40. reprinted in 1974 U.S. CopE Conc. 
& ADMIN. NEws at 6390-91. 

11 Charmatz and Penn, Postsecondary and Vocational Education Programs and the 
‘‘Otherwise Qualified’’ Provision of Section 504 of the Rehabilitation Act of 1973, 12 U. 
Micu. J.L. REF. 67, 68-69 (1978). See Cook, Nondiscrimination in Employment Under the 
Rehabilitation Act of 1973, 27 Am. U.L. REv. 21, 40-44 (1977). 

12 See S. Rep. No. 1297, note 8 at 38. 

13 118 Conc. REc. 525 (1972). 
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opportunity, while others would be able to work if given adequate educa- 
tion and training.1* Thus, the Act sought to promote the expansion of 
employment and educational opportunities for the handicapped rather 
than provide them with public assistance.*5 

Provision of access to television programming for the hearing im- 
paired appears, at first glance, to have a more tenuous relationship to the 
purposes of the Rehabilitation Act than does the provision of employ- 
ment and educational opportunities, which were of primary importance 
to Congress at the time of the passage of the Act. The ability of the hear- 
ing impaired to enjoy television programming, however, does bear an im- 
portant relationship to the goal of effectively integrating the handicapped 
into today’s society. Television helps members of our society to become 
aware of the world around them, and serves as a valuable educational 
tool. Those benefits can thus aid the handicapped in their quest to live 
their lives fully. While access might not have been a central concern to 
Congress at the time of the passage of the Act, the purposes and goals that 
it represents certainly are furthered by providing the benefits of televi- 
sion to the hearing impaired. 

Congress was well aware that compliance with Section 504 would 
entail substantial accommodating efforts and costs. Whether Congress’ 
broad intent to eliminate discrimination against the handicapped in 
federally financed programs should be narrowed somewhat in the face of 
significant accommodation costs is unclear from the legislative history of 
Section 504. This issue takes on increased importance due to the unusual 
nature of the financial burden involved in eliminating discrimination 
aginst the handicapped as opposed to other minorities. Discrimination 
on the basis of race or sex can often be redressed by the disarming of 
arbitrary barriers, while the handicapped may be in need of special ef- 
forts to attain equal access. Where Congress intended the line to be drawn 
between reasonable and unreasonable accommodations is unclear. 

In 1977 the Department of Health, Education and Welfare issued 
detailed regulations aimed at implementing Congress’ mandate to elim- 
inate discrimination against the handicapped in federally assisted pro- 
grams.'6 HEW also was originally assigned the responsibility of coordin- 
ating Section 504 enforcement by all executive agencies and of drafting 
regulations which would serve as guidelines for other agencies to follow. 





14 See, e.g., S. Rep. No. 319, note 7 at 8; S. Rep. No. 1297, note 8 at 58; 1974 U.S. CopE 
Conc. & ADMIN. News at 6408; 118 Conc. REc. 3321 (1972) (remarks of Sen. Williams); U.S. 
Bureau of Labor Standards, Department of Labor, Bill. NO. 234, Workmen’s Compensation 
and the Physically Handicapped Worker, 5, 20 (1961, cited in Note, Abroad in the Land: 
Legal Strategies to Effectuate the Rights of the Physically Disabled, 61 Gro. L.J. 1501, 1513 
(1973). 

15 See H.R. Rep. No. 1149, 95th Cong., 2d Sess. 9 (1978). 

16 45 C.F.R. § 84 (1979). These regulations do not cover public broadcasters, but in- 
stead were issued pursuant to Executive Order No. 11914 (April 28, 1976) which required 
HEW to implement and coordinate the drafting of guidelines by all federal agencies. 
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HEW’s regulations are broad and in many situations require significant 
compliance measures. Under Section 84.12,'7 recipients of federal funds 
must make ‘‘reasonable accommodations”’ in order to provide services to 
the handicapped. Employers are required to make modifications unless 
they constitute ‘‘undue hardship,’’ which is determined in relation to the 
size and type of business the employer maintains and the nature of the 
accomodations themselves. 18 

During the past two years, the federal government has been wrestl- 
ing with the determination of a public broadcaster’s obligations under 
Section 504. In October of 1979, HEW, in an unpublished opinion’? 
determined that Section 504 applied to public broadcasters and began to 
develop compliance standards. The agency was unable to develop final 
regulations, however, before it was divided into the Department of 
Health and Human Services and the Department of Education in May 
1980.2° The responsibility for the development of Section 504 regulations 
concerning public broadcasting was transferred to the Department of 
Education when that agency was established.?1 

The Department of Education issued a Notice of Intent to Develop 
Regulations2? as the first step in drafting Section 504 regulations with 
respect to public broadcasters. That Notice requested comment upon 
nine separate issues relating to the development of regulations regarding 
Section 504. Included among these issues was a specific inquiry concern- 
ing the advantages and disadvantages of the various available methods of 
making television programs accessible to persons with impaired 
hearing.?3 

The Department of Education ultimately declined to develop regula- 
tions respecting Section 504, inasmuch as the responsibility for coordina- 
tion in this area had been transferred to the Attorney General by ex- 
ecutive order in November 1980.24 The Attorney General is now planning 
to draft such regulations, with a target date of approximately June 1982.25 

A major policy issue which has hampered implementation of effec- 
tive regulations regarding access to television programming for the hear- 
ing impaired has been the extent to which the technological state of the 
art of captioning necessarily affects access opportunities. To require en- 
tirely equal access is apparently infeasible in view of the lack of 





17 45 C.F.R. § 84.12 (1979). 

18 Id. at § 84.12(a). 

19 See, Gottfried, 655 F.2d at 303, n.22. 

20 Department of Education Organization Act, Pub. L. No. 96-88, 93 Stat. 691 (1979). 

21 See, Gottfried, 655 F.2d at 303 n.22. 

22 46 Fed. Reg. 4954 (1981). 

23 Id. at 4954 (See question no. 6). 

24 Executive Order No. 12250 (November 2, 1980), 45 Fed. Reg. 72995 (1980). 
Previously issued HEW guidelines were retained. 

25 See, Findings of Fact and Conclusions of Law in Greater Los Angeles Council on 
Deafness, Inc. v. Community Television of Southern California, note 6. 
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technology and financial resources necessary for such an extensive ser- 
vice. John Ball, spokesman for the National Captioning Institute, stated 
that the ‘‘technology for something on so wide a scope is just not there 
yet.’’26 Moreover, existing captioning services are geared to a level of 
production considerably below that necessary for the provision of equal 
access. Technological developments and training of personnel necessary 
for the expansion of these operations would also take substantial periods 
of time. 

The current state of the art essentially offers three choices in the 
transmission technology of captioned programming. These are open cap- 
tioning, closed captioning, and sign language interpretation.2” On-screen 
sign language interpretation is inexpensive for broadcasters to provide, 
but is understood by only a minority of the hearing impaired and is dis- 
tracting to non-hearing impaired viewers. Open captioning is accessible 
to many more hearing impaired viewers, because all television receivers 
may carry such captioning without the necessity of special decoders. 
Open captioning, however, has produced complaints from the non- 
hearing impaired with respect to visual distractions, although studies 
have indicated that such complaints decrease in number as exposure to 
such programming increases.?* Closed captioning, on the other hand, 
does not present any visual distractions to the non-hearing impaired au- 
dience, since the captioning appears only on those television sets which 
have a decoder. The only complication presented by closed captioning is 
the cost of the decoder (approximately $300) and the burden that such an 
expense places on many of the hearing impaired. This cost takes on add- 
ed significance inasmuch as hearing impaired persons are generally 
found in the lower income brackets.2° In this regard, only 40,000 
decoders had been purchased by November 1981.3° 

Despite these limitations, significant progress has been made in pro- 
viding the hearing impaired access to television programming. Through 
the assistance and cooperation of the National Captioning Institute (NCI) 
and the Public Broadcasting Service (PBS), public television licensees are 





26 THE PUBLIC BROADCASTING REporT, Vol. 3, No. 22 at 2 (November 6, 1981). 

27 Closed captioning refers to a system which uses an encoder at the transmitting end 
and a decoder at the receiving end and supplies visual information (captioning) of aural 
material to hearing impaired persons whose television sets are equipped with a decoder 
while the rest of the viewing public receives normal visual and aural broadcasts. The closed 
captioning system utilizes the vertical blanking space of Line 21 of the television broadcast 
signal. Open captioning, on the other hand, is transmitted to all viewers who see a printed 
text of the aural transmission at the bottom of their picture. 

28 An Analytical and Experimental Investigation of Means of Enhancing the Value of 
Television as a Medium of Communication for the Hearing Impaired, prepared by HRB- 
Singer, Inc., for Media Services and Captioned films Branch, Bureau of Education for the 
Handicapped, U.S. Office of Education, Department of HEW, June 1970. 

29 See, Findings of Fact, GLAD, note 24 at 16. 

30 Id. 
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now providing an increasing number of closed captioned programs for 
the hearing impaired population. PBS now provides approximately 11 
hours per week of closed captioned programming, at a cost of approx- 
imately $2500 per captioned hour. In addition, other programs are 
presented on an open captioned basis, and certain live programs are 
presented with sign language interpreting. 

The costs of encoding local programs for public television stations 
would be prohibitive. In this regard, PBS has stated that if its system is 
required to caption all of its programming, the total cost of such a service 
would be $80 million.21 The public television industry as a whole is ap- 
proximately a $600 million industry.+2 

Although a number of courts have construed Section 504 to require 
recipients of federal financial assistance to make ‘‘special efforts’’ to in- 
tegrate the handicapped,33 the seminal case in this area has been 
Southeastern Community College v. Davis, decided by the Supreme 
Court in 1979.34 In that case, plaintiff Frances Davis sought admission in- 
to a nursing program, even though she suffered from a severe hearing 
disability.*5 The college denied her admission.** The Supreme Court, in 
a unanimous opinion, upheld the college’s decision holding that Section 
504 does not impose any affirmative requirement?” upon an educational 
institution which would mandate ‘‘a fundamental alteration in the nature 
of the program,’’3* or unreasonable ‘‘substantial adjustments in existing 
programs,’’? in order to accommodate a handicapped applicant. The 


Court also held that Section 504 could not be interpreted to impose any 
‘‘undue financial and administrative burdens.’’4° 
It was obvious that the education of Frances Davis would require a 





31 THE PUBLIC BROADCAST REPORT, note 27 at 2. 

32 Id. 

33 See, e.g., United Handicapped Federation v. Andre, 558 F.2d 413 (8th Cir. 1977) 
(Section 504 requires transit agencies to make special efforts in planning facilities so that 
they can be used by handicapped persons); See also Lloyd v. Regional Transportation 
Authority, 548 F.2d. 1277, 1281 (7th Cir. 1977). 

442 U.S. 397 (1979). 
Id. at 400. 
. at 402. 
. at 411. 
. at 410. 
. at 413. 
. at 412. See, Pennhurst State School and Hospital v. Halderman, 101 S. Ct. 1531 
(1981), where the Supreme Court declined to infer Congressional intent to impose affir- 
mative obligations on recipients of federal funding under the Developmentally Disabled 
Assistance and Bill of Rights Act §111 as amended 42 U.S.C.A. 6010. See also the concurr- 
ing opinion of Chief Justice Burger in University of Texas v. Camenisch, 101 S. Ct. 1830 
(1981), where the Chief Justice questioned the legality of the Section 504 regulations 
established by the Secretary of Health, Education and Welfare, adverting to the Pennhurst 
decision as a bar to the promulgation of Section 504 regulations which are contrary to the 
‘‘statutory scheme’”’ of Section 504. Id. at 1836. 
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greater expense than the education of a non-handicapped student, 
amounting to significant costs of accommodation. But the Court went 
further to indicate that plaintiff's handicap made it impossible for her to 
benefit from the nursing program even with accomdation. The Court 
found no discrimination by the college in its decision to deny her admis- 
sion. The Court’s interpretation effectively limits the coverage of Section 
504 in requiring accommodation efforts by recipients of federal financial 
assistance, and mandates careful consideration of the modifications re- 
quired for accommodation and the extent to which they will adversely af- 
fect the purposes of the program. 

The Davis Court implicitly recognized that the extent to which an in- 
stitution is to be required to accommodate the needs of a discrete minority 
must be a function of the social utility of such an accommodation. Thus, 
in the context of a program for the nonhandicapped, the cost of training 
an individual for a profession for which she was unsuited by virtue of her 
particular disability could not be justified. The benefits of such training 
for her and for society at large were limited and because the financial 
burden entailed by such training would unacceptably reduce the institu- 
tion’s ability to fulfill the purposes of its program. 

With respect to the scope of public broadcasters’ obligations under 
Section 504, Davis requires that the burden of any programming access 
requirements be examined in relation to the purposes for which public 
broadcasting has been established. If such access requirements would 
significantly impair public broadcasters’ ability to provide a nearly 
equivalent level of programming service to its general audience, a strong 
case can be made that such an obligation is a ‘‘fundamental alteration’”’ in 
the nature of the public broadcasting program. Such a burden arguably 
could threaten the continued viability of public broadcast service as an 
effective alternative to commercial television. In any event, the rationale 
underlying Davis is highly relevant to a determination of reasonable ac- 
cess by the hearing impaired to public television programming. 


Il. THE HISTORY OF FCC CONCERN FOR THE 
HEARING IMPAIRED 


The FCC has historically limited itself to encouraging voluntary ef- 
forts by television broadcasters, whether commerical or noncommercial 
in nature, in meeting the programming needs of the hearing impaired. It 
has been reluctant to place any formal regulatory requirements on its 
licensees with respect to the hearing impaired, and it has to date played a 
largely advisory role in the formulation of appropriate mechanisms for 
aiding these handicapped persons. Uncertain over the proper tech- 
nological mode for prescribing such service, and unwilling to impose the 
burdensome costs involved in providing service to the hearing impaired, 
the FCC has instead consistently maintained that ‘‘it is the responsibility 
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of each licensee to determine how it can most effectively meet the needs 
of its viewers.’’4? 

As early as 1970, the FCC recognized the ‘‘importance of making 
television a truly valuable medium for the hard of hearing.’’42 In an ad- 
visory notice to all television licensees, the FCC indicated its concern for 
the special needs of the hearing impaired with respect to emergency 
broadcasts as well as news, information, and entertainment program- 
ming.*? This notice included several suggestions as to the appropriate 
manner for the presentation of various types of programming for the hear- 
ing impaired.** The FCC stressed that these techniques could be utilized 
by licensees without a concomitant reduction in service to its general 
aucience.4® The FCC hoped that encouraging voluntary measures by 
licensees, coupled with technical information, would result in an in- 
crease in programming service to the hearing impaired. As an alternative 
to these voluntary measures, the FCC held out the threat of a formal 
rulemaking proceeding to establish minimum standards if service to the 
hearing impaired failed to develop satisfactorily. 

in 1976, the FCC adopted rules which made mandatory the use of 
visual announcements of emergency information on behalf of the hearing 
impaired.** Voluntary efforts by television licensees in other program- 
ming areas were later assessed by the FCC as ‘‘disappointing,’’ except for 
an experiment begun by PBS in 1972 which used closed captioning to 
display aural material visually. However, no formal rules were ever 
promulgated by the FCC in response to this ‘‘disappointing’’ pace in the 
development of programming service for the hearing impaired. The PBS 
experiment resulted in the establishment of a closed captioning project 
for the hearing impaired with included PBS, National Broadcasting Com- 
pany (NBC), and American Broadcasting Company (ABC).4? PBS later 
petitioned the FCC to reserve the vertical blanking space of Line 21 of the 
television broadcast signal for the exclusive use of closed captioning ser- 





41 The Use of Telecasts to Inform and Alert Viewers with Impaired Hearing, 26 F.C.C. 
2d 917, 918 (1970). 

42 Id. 

43 Id. 

44 The FCC suggested that broadcasters use visual and aural announcements for the 
communication of emergency bulletins and weather maps with descriptive phrases and fre- 
quent shots of the face of the announcer in news programs. The FCC also advised broad- 
casters to investigate the availability of movies made with subtitles and suggested that 
sports events include frequent pictures of the scoreboard and written information of the 
names of players or persons. These techniques, the FCC stated, could be adopted by broad- 
cast stations on a rotating basis within a particular service area. Ib. 

45 Id. 

46 Emergency Messages—Television, 61 F.C.C. 2d 18 (1976). 

47 This project currently provides up to a total of 20 hours a week of programming 
captioned by the National Captioning Institute. See, Gottfried, 655 F.2d at 303. 
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vice.*® The FCC subsequently adopted rules to permit closed captioning 
on Line 21, but rejected any exclusive reservation of Line 21 because of 
potential barriers to future technological developments and its concern 
over the ultimate costs of such a technology.*® 

The FCC has also declined to extend formal regulatory protections to 
the handicapped in the areas of ascertainment and equal employment op- 
portunity (EEO) obligations. Broadcasters are required by the FCC to un- 
cover and meet the needs of all significant groups within their areas of 
service.5° However, in 1980 the FCC rejected proposals to amend its 
ascertainment checklist (institutions and elements of the population 
whose needs must be specifically ‘‘ascertained’’) in order to include the 
handicapped,*' finding that the handicapped are not a significant group 
in all or most communities.5? Instead, consistent with its ‘‘voluntary”’ 
approach, the FCC decreed that if a non-listed ‘‘element’’ such as a 
handicapped group contacts the licensee and the licensee decides the 
element is ‘‘significant,’’ the licensee will be responsible for contacting 
representatives of this element in future community ascertainment 
studies.53 

Similarly, the FCC declined to include the handicapped minority in 
its model Equal Employment Opportunity program, finding that the 
range of disabilities among the handicapped is so vast as to prevent 
development of an effective EEO program for the handicapped.** But the 
FCC did establish a clearinghouse program to provide information that 


would facilitate hiring of handicapped persons by licensees,®® offering 
data and reports to licensees with respect to equipment availability and 
modification and recommending other methods to increase employment 
of the handicapped. 


Ill. GOTTFRIED V. FCC 


Against this historical background, the decision by the United States 
Court of Appeals for the District of Columbia in Gottfried v. FCC adds an 





48 PBS Petition for Rulemaking, RM-2616, November 6, 1975. 

49 Captioning for the Deaf, 63 F.C.C. 2d 378, 388 (1976). 

50 See, e.g., Bamford v. FCC, 535 F.2d 78, (D.C. Cir. 1976); Primers on Ascertain- 
ment of Community Problems, 76 F.C.C. 2d 401 (1980); Stone v. FCC, 466 F.2d 316, 327-28 
(D.C. Cir. 1972); Public Radio and TV Programming, 87 F.C.C. 2d 716, 739 (1981). Dergula- 
tion of Radio, 84 F.C.C. 2d 968, 993-999 (1981). In addition, there is currently pending 
before the FCC a proposal to modify the formal ascertainment procedures required of public 
broadcasters. Ascertainment of Community Problems by Broadcast Applicants, 53 F.C.C. 
2d 3 (1975). By contrast commercial radio broadcasters are no longer required to conduct 
formal ascertainment procedures. 

51 Primers on Ascertainment of Community Problems, 76 F.C.C. 2d 401 {1980). 

52 Id. at 411-13. 

53 Id. at 411. 

54 Equa! Employment Opportunity—Handicapped, 76 F.C.C. 2d 86, 95-99 (1980). 

55 Td. at 99. 
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important new dimension to the issue of a licensee’s obligation to serve 
adequately the programming needs of the hearing impaired and the 
FCC’s duty to ensure such efforts. The court of appeals has held that the 
FCC’s duty under the Communications Act of 1934,5¢ to make “‘public in- 
terest’’5? determinations, requires considertion of a public broadcaster’s 
legal duties under Section 504 of the Rehabilitation Act of 1973 and the 
efforts made by such licensees to fulfill them. The court also construed 
the ‘‘public interest’’ standard to require ‘‘some accommodations’’ for 
the hearing impaired by commercial broadcast licensees.5* 

The court’s decision resulted from petitions filed by representatives 
of the hearing impaired to deny the 1977 renewal application of public 
television Station KCET, Los Angeles, California, and seven other Los 
Angeles commercial television stations.5® The petitioners alleged that the 
ascertainment efforts by the renewal applicants were insufficient with 
respect to the hearing impaired community and that their past program- 
ming had failed to meet the needs of this community, contrary to Section 
504 of the Rehabilitation Act.6° The FCC denied the petitions without a 
hearing, finding that no substantial and material question of fact had 
been established with respect to the licensees’ ability to provide con- 
tinued service in the public interest.*1 In rejecting these claims, the FCC 
concluded that there was no requirement either that stations specifically 
ascertain the need of the hearing impaired or utilize special captioning 
techniques for the hearing impaired.*? In addition, the FCC found that 
public television station KCET had not violated Section 504 of the 
Rehabilitation Act since HEW, the agency charged with enforcement of 
the provision, had not made any specific determination that KCET had 
violated the provision. ** The FCC also rejected the petitioners’ conten- 
tion that because the issuance of a broadcast license itself constituted 
federal financial assistance, Section 504 was applicable to commercial 
broadcasters.*®4 ’ 

Contrary to the FCC determination, the court found that while the 
Rehabilitation Act did not directly impose enforcement obligations upon 
the FCC, the Communications Act’s public interest standard ‘‘must be 





56 47 U.S.C. § 151-55 (1976). 

57 See 47 U.S.C. § 307(d), § 309(a), § 309(d) (1976). The FCC is required to grant 
broadcast licenses and license renewals pursuant to the requirement that such actions fur- 
ther ‘‘the public interest, convenience, and necessity. . . .”’ 

58 Gottfried, 655 F.2d at 315. 

58 See, Renewal Applications—Los Angeles, California, 69 F.C.C. 2d 451, recon- 
sideration denied, 72 F.C.C. 2d 273 (1979). 

60 Td. at 452. 

61 Id. at 459. The FCC is required to hold a hearing in the context of a license renewal 
proceeding if the petition filed by an interested party raises a ‘‘substantial and material 
question of fact.’’ See U.S.C. § 309(d)(2) and § 309(e) (1976). 

62 Id. at 458. 

63 Id. at 459. 

84 Id. at 458. 
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construed to require at least some consideration of the national policy ex- 
pressed by the Rehabilitation Act and any legal obligatons imposed on 
stations by Section 504.’’*> The licensees had argued that it would be un- 
fair to penalize a station’s license renewal based on noncompliance with 
Section 504, without clear standards developed by HEW defining the 
level and kind of required service.** The court recognized that the FCC 
did not require its licensees to ascertain the needs of the hearing im- 
paired or to provide programming for the hearing impaired.*” But it 
found that the FCC’s failure even to consider Station KCET’s general 
obligations as a recipient of federal financial assistance under the 
legislative policy goals of Section 504 itself and irrespective of im- 
plementing regulations by HEW, barred a public interest determination 
with respect to KCET’s renewal application.** Accordingly, the court 
remanded the case to the FCC for a public hearing concerning KCET’s 
programming service to the hearing impaired. 

The court affirmed the FCC’s decision to grant the license renewals 
of the seven commercial broadcast stations.*® The court found that the is- 
suance of a broadcast license did not constitute federal financial 
assistance so as te bring commercial licensees within Section 504’s am- 
bit.”° The court, however, did state that: 


[b]ecause of the national policy of extending increased opportunities to the 
hearing impaired, we believe that some accommodations for the hard of 
hearing are required of commercial stations, under the general obligation of 
licensees to serve ‘‘the public interest, convenience, and necessity.’’”! 


But the court did not require the FCC to develop any specific compliance 
standards or procedures with respect to the obligations of commercial 
broadcasters to provide access to the hearing impaired.72 

The court in Gottfried did not specify the manner in which public 
broadcast statons were to meet their Section 504 obligations. Instead, the 
court emphasized that broad discretion was to be accorded the FCC in 
assessing public broadcast efforts to meet the programming needs of the 
hearing impaired.”3 The court categorically rejected suggestions that it 
requires the FCC ‘‘to impose specific requirements of program captioning 
on all of its licensees,’’ since this would ‘‘prematurely interfere with the 





65 Gottfried, 655 F.2d at 305. 

66 During the pendency of the Gottfried case, the Department of Education had been 
drafting such regulations with respect to the obligations of public broadcasters under Sec- 
tion 504. 

87 Gottfried, 655 F.2d at 302. 

68 Id. at 309. 

6° Gottfried, 655 F.2d at 316. 

70 Id. at 312. 

71 Id. at 315. 

72 Id. 

73 Id. at 311. 
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FCC’s discretion to determine what accommodation of the deaf can 
reasonably be required of licensees under the ‘public interest’ 
standard.’’’4 The court also rejected a claim that the first amendment to 
the Constitution requires the FCC to impose access requirements on all 
broadcast stations and their programming.’5 Relying upon the Supreme 
Court’s decision in Columbia Broadcasting Systems, Inc. v. Democratic 
National Committee,”* which concluded that there was no constitutional 
right of public access to the airwaves, the court found that the hearing 
impaired did not have any discrete first amendment access rights. 
Rather, the court held that the protections of the first amendment extend- 
ed no further than the rights of the hearing impaired under the public in- 
terest standard which was to be defined by the FCC.7” 

While the court’s decision in Gottfried contains broad pro- 
nouncements requiring the FCC to provide access to the hearing im- 
paired to television programming as soon as possible, the opinion also re- 
quires the FCC, in exercising its discretion, to ‘‘avoid unfair harshness’”’ 
to public broadcasters and ‘‘to proceed with sensitivity to the situation of 
its licensees.’’”* In addition, the court emphasized that FCC attention 
should focus on the licensee’s willingness to provide access programm- 
ing for the hearing impaired, measured ‘‘against its capacity and its 
viewers’ need,’’’? through a reasonable standard of expectations ‘‘within 
the context of current technology and current needs.’’*° The court’s deci- 
sion displays a sympathetic concern for the plight both of the public 
broadcaster and the regulator, in fashioning a realistic framework for 
measuring such compliance. Although the court warned that ‘‘should the 
Commission fail to fulfill its obligations to the nation’s hearing impaired 
minority . . . judicial action might become appropriate at a later date,’’®! 
it was confident that the FCC with its regulatory expertise could effec- 
tively assess whether a reasonable level of access to the hearing impaired 
had been achieved by public broadcasters. ®2 

The court of appeals’ construction of the FCC’s obligation to regulate 
in the public interest, with incorporation of a national policy of nondis- 
crimination regarding minorities is not a new concept. The FCC itself 
and the courts have previously invoked the public interest standard to re- 
quire regulatory protection for minorities and women, to ensure that they 
are not excluded from access to the benefits of communications 





74 Id. at 310 n.49. 

75 Id. at 311, 312 n.54. 

78 412 U.S. 94 (1973). 

77 Gottfried, 655 F.2d at 311, n.54. 
78 Id. at 307. 

79 Id. at 311. 

80 Id. at 312. 

81 Id. at 316. 

82 Id. 
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services.®? The courts, while fashioning such policies, have consistently 
held that the public interest standard is not a broad mandate for the 
regulatory agency ‘‘to promote the general welfare.’’** Rather, the stan- 
dard must be weighed in light of the purposes for which the agency was 
established.®5 

In its development of equal employment opportunity policies with 
respect to licensee hiring practices, the FCC has relied upon the rationale 
that the overall ability of broadcast stations to serve the public interest is 
related to their employment policies and practices.** This rationale repre- 
sented the incorporation of the national policy of nondiscrimination as 
evidenced in Title VII of the Civil Rights Act of 1964 into the agency’s 
own public interest standard derived from the Communications Act.®? 
The FCC’s regulatory philosophy with respect to licensees’ employment 
policies and practices was specifically approved by the Supreme Court in 
NAACP v. FCC, where the Court stated: 


The FCC has adopted regulations dealing with the employment practices of 
its regulatees. These regulations can be justified as necessary to enable the 
FCC to satisfy its obligation under the Communications Act of 1934, 47 
U.S.C. 151, to ensure that its licensees’ programming fairly reflects the 
tastes and viewpoints of minority groups.®* 


The obligation of the FCC to require public broadcasters to give adequate 
consideration to the particular requirements of the hearing impaired is 
consistent with these past efforts to ensure that broadcast programming 
and operations reflect the needs and viewpoints of other minorities. 
Against this background, the Gottfried court’s deference to the FCC 
appears to be a wise policy choice. Through its regulatory experience, 
the FCC has developed a working knowledge of the affairs of public 
broadcasters. It is familiar with technologies available for provision of 
captioned programming or other programming services for the hearing 
impaired, and it is competent to assess the advantages and disadvantages 





83 See, e.g., Nat’] Organization for Women, NYC Chapter v. FCC, 555 F.2d 1002, 1017 
(D.C. Cir. 1977); Bamford v. FCC, 535 F.2d 78 (D.C. Cir. 1976); Stone v. FCC, 466 F.2d 316 
(D.C. Cir. 1972); Nondiscrimination in the Employment Policies and Practices of Broadcast 
Licensees, 60 F.C.C. 2d 222 (1976); Nondiscrimination in Employment Practices of Broad- 
cast Licensees, 13 F.C.C. 2d 766 (1968). 

84 Nat’l Assoc. for the Advancement of Colored People v. Fed. Power Comm’n 
(hereinafter NAACP v. FPC), 425 U.S. 662, 669 (1976). 

85 In NAACP v. FPC, the Supreme Court, in striking down equal employment regula- 
tions promulgated by the FPC, found that FPC regulations aimed at eradicating discrimina- 
tion were inconsistent with congressional intent in establishing the agency. Id. 

86 Nondiscrimination in the Employment Policies and Practices of Broadcast 
Licensees, 60 F.C.C. 2d 222 (1976); Nondiscrimination in the Employment Practices of 
Broadcast Licensees, 13 F.C.C. 2d 766 (1968). 

87 42 U.S.C. § 2000 (1964). 

88 NAACP v. FPC, 425 U.S. at 670 n.7. 
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of each. More importantly, the FCC has been both sensitive and respon- 
sive to the funding difficulties which have traditionally plagued public 
broadcasters*® and which have intensified in the context of the recent 
budgetary cuts at the federal as well as state and local levels. 

Adequate financial support of public broadcasting is a necessary 
prerequisite to imposing significant access requirements for the handi- 
capped, because specialized services such as captioned programming in- 
volve substantial costs. Arbitrary access requirements for such expensive 
services could result in reduction of programming services to the general 
public, could undermine the ability of public broadcasting to serve as a 
viable alternative to commercial broadcasting, and could threaten the in- 
stitution of public broadcasting itself. Any such potentialities should cer- 
tainly be relevant to the FCC’s assessment of a public broadcaster’s proper 
public interest obligations under Section 504 of the Rehabilitation Act. 

Whether the FCC will interpret Gottfried as mandating broad access 
programming requirements of public broadcasters is open to speculation. 
Certainly, the FCC’s obligation to regulate in the public interest entails 
consideration of a new component with imprecise boundaries and content 
which the FCC will be obliged to define. The implications of the Gott- 
fried decision for public broadcasters will turn on this definitional process. 

The FCC is required to weigh the congressional policy requiring reci- 
pients of federal financial assistance to extend their programs to other- 
wise qualified members of the handicapped minorities when making its 
public interest determinations. An integral element in that process could 
be the issuance of particular Section 504 rules or policies by the ex- 
ecutive branch with respect to the obligations of public broadcasters to 
provide hearing impaired persons with access to television program- 
ming. As the Gottfried court itself noted, ‘‘the guidelines promised by 
the Department of Education will hopefully resolve many of the uncer- 
tainties facing the stations, the FCC, and this Court,’’°® the Attorney 
General is currently responsible for establishing such guidelines. The 
FCC would of course give due consideration to any such regulations in 
setting its own standards by which to judge a licensee’s efforts to provide 
the hearing impaired access to television programming. However, the 
FCC has discretion under the public interest standard to structure its pro- 
gram in accordance with its own purposes and regulatory mission.®! For 
example, the FCC is not required to structure its regulations of broadcast 
employment practices along the same lines and use the same compliance 
standards as the Equal Employment Opportunities Commission (EEOC), 
the agency primarily responsible for enforcing the national policy under 





8° See, Special Inquiry on Alternative Financing for Public Telecommunications, 
Special Docket 81-1, released November 13, 1981; Commission Policy Concerning the Non- 
commercial Nature of Educational Broadcasting Stations, 86 F.C.C. 2d 141 (1981). 

90 Gottfried 655 F.2d at 312. 

91 NAACP v. FPC, 425 U.S. at 670 n.7. 
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Title VII of the Civil Rights Act of 1964. Thus, FCC policy regarding the 
rights of the hearing impaired to have access to television programming 
could legitimately differ from the guidelines to be issued by the Attorney 
General. 

The extent of the FCC’s role could also be influenced significantly by 
its current stress upon the benefits of deregulation. In recent years, the 
FCC has acted to deregulate various aspects of the communications in- 
dustry.°? Inherent in the FCC’s decision to deregulate is its increased 
confidence in marketplace forces and licensee discretion as effective 
substitutes for FCC involvement. The FCC’s ideological adherence to the 
merits of deregulation and the curbing of its supervisory role over broad- 
cast operations in general could result in an attitude of restraint toward 
imposing broad programming access requirements on public broad- 
casters for the benefit of the hearing impaired. Of course, it may well be 
that the failure of the market and licensee discretion, the twin predicates 
of deregulation, to provide sufficient programming access for the hearing 
impaired resulted in the Gottfried decision. 

Assuming the Gottfried decision is upheld on appeal, the FCC will 
be under a mandate at least to consider the issue of program access for the 
hearing impaired. At the same time, it is clear that the FCC has broad 
latitude in fashioning a response to the Gottfried order. Potential FCC ac- 
tions include institution of formal rulemaking proceedings looking 
toward adoption of regulations, issuance of a policy statement, or con- 
sideration of licensees’ efforts to accommodate the needs of the hearing 
impaired within the context of their individual applications for renewal 
of license. 

It seems unlikely that the FCC would embark upon its own rule- 
making proceeding in the absence of either judicial compulsion or 
substantive guidance from the agency charged with primary responsibility 
for implementation and enforcement of Section 504. Such action would 
appear to be at least premature and perhaps inconsistent with the 
agency’s regulatory mood and purpose as well. Issuance of a policy 
guideline at this time also appears unlikely for much the same reasons. 
To be sure, a general statement encouraging licensee efforts to accom- 
modate the hearing impaired would provide direction and flexibility 
without unduly burdening individual licensees. However, one may 
speculate that the FCC, cognizant of the considerable efforts made by 
public broadcasters on their own ititiative to provide program access to 
the hearing impaired, and aware of the financial constraints they face, 
would be reluctant to articulate a policy entailing any specific standards 
of compliance. 





92 See, e.g. Deregulation of Radio, 84 F.C.C. 2d 968 (1981); Public Radio and Televi- 
sion Programming, 87 F.C.C. 2d 716 (1981); Revision of Application for Renewal of License 
of Commercial and Noncommercial AM, FM and Television Licensees, 46 Fed. Reg. 26,236 
(1975) (to be codified in 47 C.F.P., 373). 
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Thus, it seems more likely that the agency will carry out the Gott- 
fried order by considering individual licensees’ accommodation efforts 
within the context of their renewal applications. With particular 
reference to Station KCET-TV, the FCC could require a statement, sub- 
mitted as an amendment to its pending renewal application, indicating 
the manner and extent of that station’s efforts to provide the hearing im- 
paired access to programming. As a general matter, the FCC could re- 
quire all public television stations to submit such statements concerning 
program access with their renewal applications. This course would ap- 
pear to satisfy the Gottfried court’s mandate while permitting the FCC 
maximum flexibility. 


IV. GREATER LOS ANGELES COUNCIL ON DEAFNESS, INC. V. 
COMMUNITY TELEVISION OF SOUTHERN CALIFORNIA, 
d/b/a KCET-TV (GLAD) 


The specific issue of a public broadcaster’s obligation under Section 
504 to provide access to television programs to the hearing impaired and 
the enforcement responsibilities of affected federal agencies has been ex- 
amined in the United States District Court for the Central District of 
California in GLAD. This case contains serious and far-reaching implica- 
tions for public broadcasters and the determination of their obligations to 
the hearing impaired under Section 504. 

In December of 1978, Marcella M. Meyer and Sue Gottfried, both suf- 
fering from hearing impairments, and an organization of hearing im- 
paired individuals brought a class action suit against public television 
Station KCET, Los Angeles, California, the FCC, the Corporation for 
Public Broadcasting (CPB), PBS, California Public Broadcasting Commis- 
sion (CPBC), and HEW. The plaintiffs sought injuctive relief in applying 
the Rehabilitation Act of 1973 to public broadcast entities. They claimed 
that the defendants’ failure to ensure access to the hearing impaired to 
public television programming constituted illegal discrimination and 
violated Section 504 and the first and fourteenth amendments of the Con- 
stitution. °* The court later dismissed Station KCET, CPB, PBS, and 
CPBC as parties to the case, inasmuch as the plaintiffs had failed to 
establish discrimination with respect to the activities of these 
defendants.°5 Subsequently, the Department of Justice and Health and 
Human Services were added to the list of defendants.%* 

The court found that the government’s failure to establish regula- 





°3 The Commission recognized in its deregulation proceeding with respect to public 
broadcasting that any rules and policies that it adopts will incorporate the final disposition 
of the Gottfried case. Public Radio and Television Programming, 87 F.C.C. 2d 716, 740 n.77 
(1981). 

94 See, Findings of Fact, GLAD, note 24 at 2. 

95 Id. at 2. 

96 Td. 
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tions implementing Section 504 with respect to public broadcasters dis- 
criminated against the hearing impaired and enjoined the defendants 
from: 


(a) granting any federal financial assistance or disbursing any monies for 
the preparation of television programs, or 

(b) granting any federal financial assistance or disbursing any monies to 
any television station for the purpose of airing programs that have been 
made with federal financial assistance,’ 


until compliance measures were undertaken by the defendants by regula- 
tion or by contract. The court’s order also requires the Attorney General 
and the FCC to promulgate regulations which would ensure compliance 
by public broadcasters with Section 504.98 


This order immediately freezes Department of Education (DOE) 
grants totalling approximately $14 million.°® However, the coverage of 
the freeze order is not clear, inasmuch as one can intepret it to apply not 
only to producers who are recipients of DOE grants, but to producers of 
all public broadcasting programming. For example, PBS received $14 
million from the DOE last year in programming grants.1°° Whether the 
GLAD court’s interpretation of Section 504 requires PBS to caption all of 
its programming based on the fact that the DOE directly funded some of 
its programming is unclear. This construction arguably contravenes the 
plain meaning of the language of Section 504 in that its coverage is 
limited to the extent that a program receives federal financial assistance. 
Thus, the order might only extend to programming that is directly funded 
by the DOE. 

Judicial interpretation of the extent to which federal financial 
assistance requires compliance with Section 504 has been sparse, but 
some judicial support does exist for the contrary conclusion that PBS 
would be required to caption all of its programming, even though only a 
fraction of its programming was directly funded by Education.'°' Such a 
broad interpretation of the reach of Section 504 would have serious 
implications for public broadcasters and any future litigation involving 
Section 504 obligations. 

Additionally, the court interpreted Section 504 of the Rehabilitation 





97 See, Revised Judgment, GLAD, at 1, 2 entered November 21, 1981. This order was 
temporarily stayed pending approval by the Ninth Circuit on December 3, 1981. 

98 Td. at 3. 

99 Broadcasting Magazine, Nov. 2, 1981, at 28. 

100 Td. 

101 See Davis, 442 U.S. 397, 400, where the Court never inquired into whether the par- 
ticular nursing program received federal funds, stating only that the Southeastern Comm- 
unity College received federal support. In Poole v. South Plainfield Board of Education, 490 
F. Supp. 948 (D. NJ 1980), the court held that Section 504 applied to the interscholastic 
athletic activities of a school receiving federal funding, even if none of those funds was 
spent directly on interscholastic activities. 
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Act to require public broadcasters to provide ‘‘equal access’’ to television 
programming for the hearing impaired. In this regard the court ruled that 
closed captioning was not a “‘reasonable alternative’ for public broad- 
casters in order to guarantee such access.'°? This determination of the im- 
practicality of closed captioning was based upon the cost of closed cap- 
tioning relative to the general economic status of the hearing impaired. 
Thus, under the court’s ruling access may only be provided by open or 
live captioning. 

This is in contrast to the Gottfried court, which found that Section 
504 was not directly applicable to commercial broadcasters since they 
received no federal financial assistance.!°? The district court in GLAD 
adopted the plaintiff’s argument that the issuance of a broadcast license 
constituted federal financial assistance for purposes of construing the 
ambit of Section 504,1°4 and as a result, found that the FCC had a duty to 
promulgate guidelines thereunder. 1°5 

The GLAD court also concluded that the denial of access to the hear- 
ing impaired by public broadcasters violated their first amendment rights 
under the Constitution.1°* The court stated that equal access to television 
programming was necessary in order for the hearing impaired to par- 
ticipate effectively in the democratic process as informed citizens.1°” The 
court also held that the equal protection clause of the fourteenth amend- 
ment required equal access to television programming in that the han- 
dicapped were entitied to suspect classification and therefore ‘‘maximum 
judicial protection.’’!°* Based on the Supreme Court’s decision in San 
Antonio Ind. School District v. Rodriguez,’°° which outlined the ‘‘tradi- 
tional indicia of suspectness,’’ the court found that the handicapped 
qualified as a suspect class for purposes of equal protection analysis.''° 
The court also found that the government’s failure to implement com- 
pliance standards under Section 504, with respect to public broadcasters, 
was the result of intentional discrimination**! which could not be ex- 





Findings of Fact, GLAD, note 24 at 21. 

Gottfried, 655 F.2d at 312. 

Findings of Fact, GLAD, note 24 at 10-13. 

Id. at 15. 

Id. at 19. 

Id. 

Id. 

411 U.S. 1 (1973). 

The factors listed by the Supreme Court in Rodriguez for determining whether a 

group was entitled to suspect classification are whether the group: 
has been saddled with such disabilities, or subjected to such a history or pur- 
poseful unequal treatment or relegated to such a position of political 
powerlessness, as to command extraordinary protection from the majoritarian 
political processes. 

Id. at 28. 
111 In order for discrimination to be actionable it is necessary for the afflicted party to 

demonstrate purposeful discrimination on the part of the government. Arlington Heights v. 
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plained by any compelling or rational governmental interest.112 


V. CONTRASTING APPROACHES OF GOTTFRIED AND GLAD 


In assessing the implications of the Gottfried and GLAD decisions it 
should be noted that the Gottfried decision was limited to the context of 
an administrative license renewal proceeding, while the GLAD decision 
involved a class action suit brought by representatives of the hearing im- 
paired under Section 504 of the Rehabilitation Act. The plaintiffs in 
GLAD sought to ensure that public broadcasters, as recipients of federal 
funding, comply with Section 504 in meeting the broadcasting needs of 
the hearing impaired. As a result of this difference, the GLAD decision 
has a broader and more far-reaching scope than the Gottfried decision in 
relation to the rights of the hearing impaired. 

The GLAD court imposes an inflexible standard which decrees the 
impracticality of closed captioning as a viable transmission mechanism 
due to the prohibitive nature of the costs involved and the general 
economic status of the hearing impaired. This decision to limit available 
technologies for captioning may in fact turn out to be detrimental. All of 
the existing methods have advantages and disadvantages depending 
upon the context of their use. The current state of uncertainty and 
development in the technology of providing captioned programming 
necessitates regulatory flexibility rather than the imposition of judicially 
enforced restrictions. Such judicial flexibility was exemplified in the 
court of appeals’ decision in Gottfried where the determination of a 
licensee’s obligations under Section 504 was left to the sound discretion 
of the FCC. 

The court’s order in GLAD requiring the Attorney General to pro- 
mulgate compliance regulations with respect to public broadcasters and 





Metropolitan Housing Corp., 429 U.S. 252 (1977). Disproportionate impact standing alone 
is not unconstitutional unless the effect is so egregious that purposeful discrimination can 
be inferred. See, e.g., Yick Wo v. Hopkins, 118 U.S. 356 (1886), which held proof of inten- 
tional discrimination is inferred from objective factors and need only be found to have been 
a motivating factor in the government’s decision. Under this inquiry the Supreme Court has 
identified several evidentiary sources such as the historical background of the governmental 
action, the extent to which consistent procedures were followed and the administrative 
history of the decision. 

112 Through the years the Supreme Court has developed various standards of review in 
adjudicating governmental actions under the equal protection clause of the Fourteenth 
Amendment. The ‘“‘strict scrutiny’’ test allows a classification if a ‘‘compelling’’ govern- 
mental interest can be established for such a classification and the means for carrying out 
such an interest are narrowly drawn. See, Regents of the University of California v. Bakke, 
438 U.S. 265 (1978). This test is employed if the action relies upon the use of classifications 
which are inherently ‘‘suspect.’’ If a suspect class is not involved, a ‘‘rational basis’’ is 
utilized and requires only the establishment of a legitimate governmental objective to sup- 
port the government’s action. See, Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 
(1976). The use of the ‘‘strict scrutiny’ analysis has usually resulted in the governmental 
action being found in violation of the equal protection clause. 
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programming access requirements under Section 504 appears consistent 
with the Justice Department’s acknowledged obligations to coordinate 
the implementation and enforcement of Section 504 with other agencies. 
However, the extension of this requirement to the FCC as well appears in- 
appropriate in light of both the Attorney General’s obligations under the 
statute and the Gottfried decision. Although the court in Gottfried did 
recognize that ‘‘rulemaking might be a better, fairer, and more effective 
vehicle,’’!13 it did not require the FCC to promulgate such guidelines and 
recognized the primary administrative responsibility for interpretation of 
Section 504 to be with the Department of Educaton. In contrast to GLAD, 
the Gottfried decision accords the FCC broad discretion in developing ac- 
cess requirments under its obligation to regulate in the public interest. 
Whether the FCC decides to enforce the national policy against the con- 
tinued discrimination of the handicapped through a formal rulemaking 
proceeding or in the context of renewal proceedings is left entirely to the 
FCC’s discretion.114 

The GLAD court’s determination that a broadcast license constitutes 
federal financial assistance under Section 504 directly conflicts with the 
Gottfried decision. In Gottfried, the court specifically found no support 
in the relevant legislative history of Section 504 for the proposition that 
Congress intended a federal license to be construed as federal financial 
assistance.'15 Likewise, agencies responsible for implementating Section 
504 have consistently ruled that a federal license does not constitute 
federal financial assistance.11* The GLAD court, however, rejected such 
an interpretation and found that a license is equivalent to federal sub- 
sidization.‘17 Such a holding has broad implications not only for the 
FCC, but for other federal agencies that conduct licensing activities.11® 
With respect to the FCC, this construction of federal financial assistance 
would require commercial broadcasters, as well as public broadcasters, 
to comply with Section 504 in meeting the needs of the hearing impaired. 
The FCC would be required to promulgate guidelines to ensure the com- 
pliance of all broadcasters, whether commercial or noncommercial. 
Other federal agencies that conduct licensing activities similarly would 
be requird to comply with Section 504. 

The GLAD court’s holding which establishes access obligations for 
commercial broadcasters raises important policy concerns with respect to 
the Gottfried court’s decision to require only ‘‘some accommodations”’ of 
the hearing impaired by commercial licensees. These concerns might be 
significant in determining whether the Gottfried decision is consistent 





113 Coittfried, 655 F.2d at 301. 

114 Td. at 312. 

115 Jd. 

116 Td. at 314. 

117 Findings of Fact, GLAD, note 24 at 10. 

118 This would include, for example, federally licensed airlines, banks, importers and 
exporters. 
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with the Supreme Court’s holding in Davis. As a matter of public policy, 
the imposition of access burdens at the least should be shouldered equally 
by both commercial and noncommercial broadcasters, particularly in- 
asmuch as commercial broadcasters possess substantially greater 
resources.!19 The failure of the Gottfried court to equalize the burden bet- 
ween commercial and noncommercial licensees arguably contravenes 
Community-Service as well as Davis, and the Supreme Court’s inter- 
pretation of Section 504 not to require the imposition of unreasonable 
financial and administrative burdens on recipients of federal funding. 
The GLAD court, however, addressed this inequity by requiring similar 
access obligations of commercial licensees by characterizing a commer- 
cial broadcst license as federal financial assistance for purposes of Sec- 
tion 504. 

The GLAD court’s requirement that ‘‘equal access’’ be provided to 
the hearing impaired must also be assessed in terms of the considerations 
set out by the Supreme Court in the Davis case.!2° Imposition of an 
‘equal access’’ requirement would entail significant financial costs 
which could well result in material degradation of the nature of the 
public broadcasting service. Such a result would be inconsistent with the 
Supreme Court’s interpretation of the requirements of Section 504 in 
Davis, and the balancing process employed therein. In contrast, the Gott- 
fried decision appears to be consonant with this process and with the 
relevant considerations outlined in Davis, and reflects recognition of the 
advantages of judicial restraint in an uncertain developing area. 

In conjunction with the determination that public broadcasters are 
obligated to provide equal access, the court in GLAD held that the hear- 
ing impaired have a first amendment right to meaningful access to televi- 
sion programming. This construction of the first amendment, however, 
directly conflicts with Gottfried, where the court of appeals found that 
the first amendment does not afford the hearing impaired an affirmative 
right to access.121 In Gottfried, the court relied upon the Supreme Court’s 
decision in Columbia Broadcasting Systems, Inc. v. Democratic National 
Committee, which effectively limits the public’s right to access based on 
the scarcity of brcadcast frequencies and the preservation of journalistic 
freedom for broadcasters.122 In CBS, Chief Justice Berger emphasized 
that, ‘‘[t]he Coynmission’s responsibilities under a right of access system 
would tend to draw it into a continuing case-by-case determination of 





119 Indeed, constitutional due process demands such equal treatment of commercial 
and public broadcasters. See Community-Service Broadcasting of Mid-America, Inc. v. 
F.C.C., 593 F.2d 1102 (D.C. Cir. 1978), where the United States Court of Appeals for the 
District of Columbia found unconstitutional Section 399(b) of the Communications Act, 
which required public broadcasters alone to make, retain, and provide on request audio 
recordings of programs on issues of public importance. 

120 442 U.S. 397 (1979). 

121 Gottfried, 655 F.2d at 311, n.54. 

122 412 U.S. 94 (1973). 
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who should be heard and when.’’!23 Judicial reluctance to interpret a 
broad right of access from the first amendment evidences the Supreme 
Court’s concern that allowing citizens the right to demand access to the 
airwaves would result in an unwarranted interference with a 
broadcaster’s essential journalistic discretion. 

Counterbalancing these concerns are claims by the hearing impaired 
that the Supreme Court’s decision in Red Lion Broadcasting Co. v. FCC, 
which upheld the FCC’s Fairness Doctrine by establishing a limited right 
of access to the airwaves as necessary for ‘‘the public to receive suitable 
access to social, political, esthetic, moral, and other ideas and ex- 
periences. . . .’’124 This limited right of access was held to further the first 
amendment goals of the efficient operation of the marketplace of ideas. 125 
It may be debated whether the hearing impaired are entitled to a similar 
right of access to the airwaves under the Red Lion rationale. 


Establishing a first amendment right of access for the hearing im- 
paired would have significant implications for the public’s right of ac- 
cess to the airwaves. The continued validity of the Supreme Court’s 
policy rationale that the scarity of airwaves mandates a limited right of 
access has been opened to question in light of the increasing number of 
broadcast outlets in this country today. Abandonment of such a policy ra- 
tionale in the case of the right to access for the hearing impaired is 
unlikely. Further judicial review of both the Gottfried and GLAD deci- 
sions should result in a reconciliation of the differing interpretations of 
the first amendment and its relationship to the rights of the hearing im- 
paired. 

The GLAD court’s conclusion with respect to the equal protection 
clause of the fourteenth amendment poses significant and troublesome 
constitutional issues. The court bases it decision upon the purposeful 
delay by the federal government in issuing Section 504 regulatons and 
the suspect classification of the handicapped minority.12* In contrast to 
this holding, the Gottfried court did not even consider the equal protec- 
tion issue in rendering its decision, perhaps due to the limited context of 
the proceeding. 

The district court in GLAD found purposeful discrimination by the 
federal government in its failure to act.127 However, delay in issuance of 
Section 504 regulations by the federal government can rationally be ex- 
plained by the split of HEW into the Departments of Education and 
Health and Human Services, and the transfer of coordination responsibil- 
ities for the enforcement responsibilities of Section 504. These bureau- 
cratic complications could have resulted in uneertainty as to the deter- 
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mination of appropriate roles for each agency with respect to public 
broadcasters. Evidentiary problems abound in such an inquiry due to the 
number of the parties and the determination of their respective motiva- 
tions. 

Of potentially greater constitutional significance is the issue of the 
handicapped population’s entitlement to classification as a suspect class. 
This question requires consideration of the factors outlined in 
Rodriguez’’128 The handicapped are obviously ‘‘saddled with disabil- 
ities’’12° which are aggravated by society’s ostracism and stigmatization 
of those afflicted as ‘‘abnormal.’’ In additon, it is well established that 
the handicapped historically have been subject to discrimination by 
society in their efforts to live normal lives. Further, they also suffer from 
political disabilities and barriers from participation which have resulted 
in their being prevented from exercising their political potential in an ef- 
fective manner.13° A strong case, therefore, does exist for the inclusion of 
the handicapped in the group of minorities currently characterized as 
deserving suspect classification. 

If such a classification of the handicapped is upheld upon review of 
the GLAD case by the court of appeals or ultimately the Supreme Court, 
the federal government would have to demonstrate acon. ‘lling govern- 
mental interest for its delay in ensuring meaningful access to public 
television for the hearing impaired. Allowing public broadcast licensees 
broad discretion in programming decisions as a means of maintaining 
public television as an effective alternative to commercial broadcasting 
may fail to rise to the level of a compelling government interest. Finan- 
cial considerations in the cost of providing access might also fail to meet 
such a high standard. If, however, suspect classifications for the handi- 
capped is inappropriate, then the Court would only be required to find a 
rational basis for the government’s action. Arguably, the considerations 
outlined above would justify the government’s course of action.131 

Application of the equal protection clause to the rights of the hearing 
impaired would require the courts to tread along new judicial frontiers in 
equal protection jurisprudence. The ramifications of such a holding 
would be significant in terms of judicial efforts not only by the hearing 
impaired but by the handicapped in general in securing equal access to 
numerous governmental activities. Whether the courts are ready and 
willing to do so remains to be seen, but such an application is unlikely in 
the GLAD case, inasmuch as the final resolution will probably turn on the 
interpretation of Section 504 and not on constitutional grounds. 





128 411 U.S. 1 (19793). 

129 Td. at 28. 

‘399 See, Burgdorf, A History of Unequal Treatment: The Qualifications of Handicapped 
Persons as a ‘‘Suspect Class’’ Under the Equal Protection Clause, 15 SANTA CLARA LAWYER 
855 (1975). 

131 The GLAD court, however, found that the government would be unable to sustain 
even this burden. Findings of Fact, GLAD, note 24 at 20. 
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In securing meaningful access to television for the hearing impaired, 
GLAD goes far beyond Gottfried in its conclusions and means for im- 
plementation. Reconciliation of these two opinions appears necessary in 
order to continue to develop access to television programming for the 
hearing impaired without grossly disruptive side effects. The rights of 
the hearing impaired to access are viewed broadly by the district court in 
GLAD. By contrast, the Gottfried court attempts to balance these rights 
with the ability of public broadcasters to provide meaningful access. This 
approach to the access status of the hearing impaired appears more 
realistic in terms of the status of public broadcasting today. Under Gott- 
fried, the court of appeals’ enlistment of the FCC as the appropriate 
regulatory force for ensuring access indicates its concern for the con- 
straints affecting the public broadcaster in providing such access. The 
district court in GLAD, on the other hand, misconstrues its judicial role 
by assessing and limiting available technologies that serve the hearing 
impaired. Further, the district court attempts by judicial intervention to 
serve the laudable goal of ‘‘equal access,’’ but unfortunately blinds itself 
to the existing limitations in resources and technology necessary to pro- 
vide such a level of access. 


CONCLUSION 


The right of the hearing impaired to meaningful access to television 
programming is a subtle and delicate issue. Gottfried and GLAD repre- 
sent only the first steps in securing such access for the hearing impaired. 
With respect to future judicial efforts by the hearing impaired, GLAD and 
Gottfried proffer alternative means of securing television programming 
access. Notably, judicial endorsement of these differing approaches was 
established in response to the efforts of the same plaintiff, Marcella M. 
Gottfried. For now, it is clear that public broadcasters are now obligated 
to provide some level of access for the hearing impaired, but concrete 
determination of that level has yet to be made. It is ironic that public 
broadcasters, as voluntary pioneers in the provision of access to televi- 
sion programming for the hearing impaired, should be singled out in the 
GLAD and Gottfried precedents to bear the entire burden of ac- 
comodating this handicapped class. Implementing a realistic national 
policy of nondiscrimination with respect to the handicapped clearly 
should include commercial as well as noncommercial broadcasters, and 
must include consideration of the financial abilities of broadcasters, and 
in particular public broadcasters, to carry out any such mandate. 














USE OF CAMPUS FACILITIES FOR 
FIRST AMENDMENT ACTIVITY 


LISA M. NEWELL* 


INTRODUCTION 


The purpose of this article is to analyze the first amendment respon- 
sibilities of public colleges and universities to provide access to university 
facilities for first amendment activity. This analysis falls within an area 
of first amendment law known as the ‘‘public forum doctrine.’’! This art- 
icle will begin, therefore, with a general discussion of the public forum 
doctrine, including a discussion of the recent Supreme Court decision in 
Widmar v. Vincent.? A brief aside on state action doctrine and the impli- 
cations for private institutions will also be necessary. A discussion of 
public forum law in the university setting follows. Two recent cases, 
American Future Systems v. Pennsylvania State Univ. and Spartacus 
Youth League v. Board of Trustees,? provide examples of the application 
of public forum law, with differing results, to the university setting. The 
article concludes with a discussion of the policy implications for univer- 
sity counsel and administrators. 


I. THE PUBLIC FORUM DOCTRINE 


The recent Supreme Court decision in Widmar v. Vincent* expands 
and elaborates upon traditional public forum doctrine. A preliminary 
discussion of traditional public forum doctrine is necessary, though, to 
put the Widmar decision in proper context. Traditional public forum 
doctrine holds, in essence, that if the state provides any kind of forum for 
first amendment activity, it must do so on a content-free basis. That is, 
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2 —sU«S. ___, 102 S. Ct. 269, 70 L. Ed.2d 298 (1981). For a more detailed discus- 
sion of the Widmar decision, see Ayres, Widmar v. Vincent, The Beginning of the End for 
the Establishment Clause, 8 J. CoLL. & U.L. 511 (1981-82). 
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the state may not discriminate on the basis of the content of the first 
amendment activity in allocating the use of its facilities. Only tinue 
place, and manner restrictions are permissible. 

The seminal public forum case is Hague v. C.I.0.5 In Hague, ‘he 
plaintiffs challenged a permit requirement for distribution of literature 
and conduct of public meeting. 


Wherever the title of streets and parks may rest, they have immemorially 
been held in trust for the use of public and, time out of mind, have been used 
for purposes of assembly, communicating thoughts between citizens, and 
discussing public questions. Such use of the streets and public places has, 
from ancient times, been a part of the privileges, immunities, rights, and 
liberties of citizens. The privilege of a citizen of the United States to use the 
streets and parks for communication of views on national questions may be 
regulated in the interest of all; it is not absolute, but relative, and must be 
exercised in subordination to the general comfort and convenience, and in 
consonance with peace and good order; but it must not, in the guise of 
regulation, be abridged or denied.*® 


In Police Dept. of the City of Chicago v. Mosley,’ the Supreme Court 
applied the equal protection clause to public forum doctrine. The Court 
struck down a statute distinguishing labor picketing from other kinds of 
picketing. The Court held: 


There is an ‘equality of status in the field of ideas,’ and government must af- 
ford all points of view on equal opportunity to be heard. Once a forum is 
opened up to assembly or speaking by some groups, government may not 
prohibit others from assembling or speaking on the basis of what they intend 
to say. Selective exclusions from a public forum may not be based on con- 
tent alone, and may not be justified by reference to content alone.® 


In Grayned v. City of Rockford,’ the Court suggested, for the first 
time, an affirmative duty to make public facilities available for first 
amendment activity. The Court stated that, ‘‘The crucial question is 
whether the manner of expression is basically incompatible with the nor- 
mal activity of a particular place at a particular time.’ ’’1° 

Later cases expanded on the compatibility language of the Grayned 
opinion. In Wolin v. Port of New York Authority,*1 a uniform prohibition 
against leafletting in a bus terminal was struck down. The court held that 
the required allowance for first amendment activity depends upon the 
character of the place, the usual pattern of activity, the nature of its 
essential purpose and the population that frequents the place, and the 





5 307 U.S. 496 (1939). 
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11 392 F.2d 83 (2d Cir.), cert. denied, 393 U.S. 940 (1968). 
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relevance of the premises to the protest. The state interest in maintaining 
safety and preserving order did not justify an absolute prohibition on first 
amendment activity. Similarly, in Albany Welfare Rights Organization v. 
Wyman,’? the court struck down a blanket prohibition against distribu- 
tion of leaflets in a welfare center waiting room. The privacy interest of 
welfare recipients was not sufficient to justify a total ban.*3 

Heffron v. Internat’]. Society for Krishna Consciousness, Inc.‘ limits 
the affirmative duty to make public facilities available for particular 
forms of first amendment activity. In Heffron, space at a state fair was 
leased on a nondiscriminatory, first-come, first-served basis to nonprofit, 
charitable and commercial enterprise. Distribution and sale of literature 
and solicitation of contributions was uniformly banned except from fixed 
locations. Representatives of the International Society for Krishna Con- 
sciousness, Inc. sought an injunction prohibiting enforcement of the ban 
on the grounds that the ban precluded the practice of Sankirtan, a 
religious ritual in which members go into public places to distribute and 
sell literature and solicit donations. The restriction to a fixed location 
was a uniform time, place and manner restriction, uniformly enforced. 
The court held that there was no first amendment duty to facilitate first 
amendment activity in the manner the first amendment actor desired. 

The Supreme Court has also cut back on the scope of the public 
forum doctrine in certain other specialized environments, such as 
prisons'’ and military bases.1* The courts have repeatedly held that 
public colleges and universities constitute public forums, at least in part. 
The specialized environment line of cases, therefore, is probably not rele- 
vant to this discussion, except perhaps for military academies. 

The recent decision of the Supreme Court in Widmar v. Vincent,” 
must be analyzed in the context of these earlier decisions. The basic 
thrust of the Widmar decision is that religious activity in public forums 
must be considered on the same terms as secular activity. There is also 
dicta in the Widmar decision suggesting that state officials may have 
greater leeway in establishing time, place and manner restrictions than 
previously suggested. 

In Widmar, an evangelical student group sought permission to meet 
in the buildings of the University of Missouri at Kansas City, a state 
university. The university had denied permission on the grounds that 
provision of facilities for religious worship would violate the establish- 
ment clause of the first amendment of both the federal and state constitu- 
tions. The Court found, first, that the university had created a public 





12 493 F.2d 1319 (2d Cir.), cert. denied, 419 U.S. 838 (1974). 
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forum for use by student groups. Second, the Court held that the ac- 
tivities of the evangelical student group constituted protected first 
amendment activity. Third, the Court found that the university had 
discriminated against the evangelical group on the basis of the content of 
the first amendment activity. Fourth, the court held that the test to be ap- 
plied to this content-based discrimination was whether the regulation 
was narrowly drawn to serve a compelling state interest. 

The compelling state interest which the university asserted was the 
maintenance of strict separation of church and state, based upon the 
establishment clauses of the federal and state constitutions. The Court 
considered whether an equal access policy would violate the traditional 
three-prong test developed in Establishment Clause cases: (1) Would an 
equal access policy have a secular purpose? (2) Is the primary effect of an 
equal access policy to advance or inhibit religion? and (3) Would an 
equal access policy foster excessive entanglement with religion??® 

The Court held that an equal access policy would not violate the 
three-prong test. The Court relied primarily on two findings in support of 
this conclusion. One is that access to an open forum “‘. . . does not confer 
any imprimatur of state approval on religious sects or practices.’’19 The 
second is that ‘‘. . . the forum is available to a broad class of non-religious 
as well as religious speakers . . . The provision of benefits to so broad a 
spectrum of groups is an important index of secular effect.’’2° 

The basic thrust of the Widmar decision is to extend public forum 
doctrine to religious as well as secular activity. Widmar is far more 
significant as an establishment clause case than a public forum case. 
Widmar does not change the basic analysis of public forum issues. The 
basic analysis remains: (1) Is there a public forum? (2) If so, what time, 
place and manner restrictions can legitimately be placed upon a public 
forum? 

There is dicta in Widmar addressed to the time, place and manner 
restrictions which may be imposed upon a public forum. The Court states 
that: 


Our holding in this case in no way undermines the capacity of the 
University to establish reasonable time, place, and manner regulations. Nor 
do we question the right of the University to make academic judgments as to 
how best to allocate scarce resources or ‘to determine for itself on academic 
grounds who may teach, what may be taught, how it shall be taught, and 
who may be admitted to study.’ Finally, we affirm the continuing validity of 
cases that recognize a University’s right to exclude even First Amendment 
activities that violate reasonable campus rules or substantially interfere with 
the opportunity of other students to obtain an education.?1 
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Since there were no time, place or manner restrictions at issue in Widmar, 
it is unclear whether the Court was indicating a change in this branch of 
forum doctrine. The Court’s reference to ‘‘allocation of scarce resources’’ 
is somewhat cryptic since the two cases cited are not public forum cases. 
Any change in the law of time, place and manner restrictions must await 
a later decision by the Court. 


II. AN ASIDE ON STATE ACTION DOCTRINE AND THE 
FIRST AMENDMENT RESPONSIBILITIES OF 
PRIVATE INSTITUTIONS 


Public forum doctrine presupposes that the institutions in question 
are indeed public. Only the government, whether federal, state or local, 
bears first amendment responsibilities. Private entities, including col- 
leges and universities, may acquire first amendment responsibilities, 
though, if they engage in ‘‘state action.”’ 

State action is a doctrine of constitutional law which imposes con- 
stitutional obligations upon private entities which somehow act in the 
place of the state. Several theories of state action have evolved in the at- 
tempt to extend constitutional obligations to appropriate private actors. 

In the leading case of Burton v. Wilmington Authority,?? the Court 
found state action where there was a symbiotic relationship between a 
private restaurant and the state entity from whom it leased space. The 
Court emphasized the interdependence of the public and private entities 
and the joint venture in which they were engaged. 

In Jackson v. Metropolitan Edison Co. ,?3 the Court stated a narrower 
test for state action and looked to the public involvement in the specified 
action challenged, rather than the overall relationship of the public and 
private entities. The Court found no state action in the procedures of a 
heavily-regulated private utility company. The Court held that, ‘‘[T]he 
inquiry must be whether there is a sufficiently close nexus between the 
state and the challenged action of the regulated entity so that the action 
of the latter may be fairly treated as that of the state itself.’’24 

In Norwood v. Harrison,?5 the Court set out a seemingly broader state 
action test. In Norwood, the Court struck down a state-financed textbook 
loan program which benefited racially segregated private schools. The 
Court held that ‘‘. . . a state may not induce, encourage, or promote 
private persons to accomplish what it is constitutionally forbidden to ac- 
complish.’’26 The Norwood test has not been applied in the first amend- 
ment context. The courts are unlikely to give an expansive reading to 
Norwood in light of Jackson. 





22 365 U.S. 715 (1961). 
23 419 U.S. 345 (1974). 
24 Id. at 351. 


25 413 U.S. 455 (1973). 
26 Id. at 465. 
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One other line of state action cases may be relevant to private col- 
leges and universities, especially residential institutions. These are the 
‘‘company town”’ cases. In Marsh v. Alabama,?’ the Court held that a 
company-owned town which assumed all the functions of a municipality 
also assumed the first amendment responsibilities of a government entity. 
In Amalgamated Food Employees Union Local 590 v. Logan Valley 
Plaza, Inc.,?* the ‘‘company town doctrine’’ was expanded to include a 
privately owned shopping center. The Court held that the mall con- 
stituted a public forum and that union picketing could not be prohibited. 
In Lloyd Corp. Ltd. v. Tanner,?° though, the Court held that the first 
amendment did not require a privately owned shopping center to allow 
anti-war leafletting. The judicial retreat in Lloyd was reenforced in 
Hudgens v. NLRB,°° in which the Court held that striking warehouse 
workers did not have a first amendment right to picket their employer’s 
retail store in a privately owned shopping center. In Pruneyard Shopping 
Center v. Robins,‘ the Court finally acknowledged that Logan Valley had 
been overruled.32 The ‘‘company town’’ theory of state action could 
theoretically be applied to residential colleges and universities, even 
though recent court decisions have limited the scope of the theory. 
Residential colleges and universities bear a superficial resemblance to the 
‘‘company town’’ of Marsh. Both provide, among other things, 
residence, employment, municipal services. A residential college is cer- 
tainly closer to a ‘‘company town’’ than are the shopping centers of 
Lloyd, Hudgens, and Pruneyard. In light of the hasty judicial retreat from 
this frontier of state action theory, it is unlikely that the courts will ad- 
vance again to apply the ‘‘company town’’ theory to private residential 
colleges and universities. The ‘‘company town’”’ line of cases were con- 
sidered and rejected in the private school setting in the recent case of 
State v. Schmid.33 

Private institutions which do not engage in state action are immune 
from any first amendment claims under the federal constitution. In 
Schmid, the Supreme Court of New Jersey reversed a criminal conviction 
for trespass, holding that the conviction violated the state constitution. 
In Schmid, a non-student was arrested for distribution of political 
literature on the grounds of Princeton University in violation of university 
regulation. The court specifically found that Princeton was not engaged 
in state action under the first amendment to the federal constitution.4 
The court went on to hold, though, that: 





7 326 U.S. 501 (1946). 
391 U.S. 308 (1968). 
407 U.S. 551 (1972). 
424 U.S. 507 (1976). 
447 U.S. 74 (1980). 
Id. at 81. 
423 A.2d 615, 84 N.J. 535 (1980), cert. granted ___ U.S. ___, 101 S.Ct. 2312 (May 
18, 1981). 
34 Td. at 619-25. 
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Accordingly, we now hold that under the State Constitution, the test to 
be applied to ascertain the parameters of the rights of speech and assembly 
upon privately-owned property and the extent to which such property 
reasonably can be restricted to accommodate these rights involves several 
elements. This standard must take into account (1) the nature, purposes, and 
primary use of such private property generally, its ‘‘normal’’ use, (2) the ex- 
tent and nature of the public’s invitation to use that property, and (3) the 
purpose of the expressional activity undertaken upon such property in rela- 
tion to both the private and public use of the property. This is a multifaceted 
test which must be applied to ascertain whether in a given case owners of 
private property may be required to permit, subject to suitable restrictions, 
the reasonable exercise by individuals of the constitutional freedoms of 
speech and assembly.35 


A state-by-state analysis of the free speech provisions of each of our 
state constitutions is beyond the scope of this article. A decision by the 
Supreme Court in Schmid may clarify or muddy the waters. Private col- 
leges and universities should be aware, though, that the state action doc- 
trine and state constitution provisions may impose first amendment 
responsibilities not usually binding upon private entities. 


Ill. THE PUBLIC FORUM DOCTRINE ON CAMPUS 


The public forum doctrine poses at least two sets of questions for 
public university counsel and administrators: (1) What parts of the cam- 
pus constitute ‘‘public forums?’’ and (2) What kind of restrictions may 
lawfully be imposed on those campus public forums? 

The early cases applying public forum doctrine to state colleges and 
universities followed traditional public forum analysis. Content-based 
regulations were struck down, as were arbitrary classifications among 
first amendment actors. Traditional university regulations of an un- 
sophisticated, locos parentis variety were consistently overturned.?® 

The Supreme Court lead the way in Papish v. Board of Curators 3’ 
where it reversed the expulsion of a university student under a regulation 
prohibiting ‘‘indecent conduct or speech.’’ The student was expelled for 
distributing a newspaper containing ‘‘four-letter words.’’ The Court 


held: 


This case was decided several days before we handed down Healy v. 
James, in which, while recognizing a state university’s undoubted 
prerogative to enforce reasonable rules governing student conduct, we re- 
affirmed that ‘state colleges and universities are not enclaves immune from 





35 Id. at 630. See also, Commonwealth v. Tate, 432 A.2d 1382 (Pa. 1981), for a 
simimlar decision based upon the Constitution of Pennsylvania. 

36 See Sword v. Fox, 446 F.2d 1091 (4th Cir. 1971); Bayless v. Martine, 430 F.2d 873 
(5th Cir. 1970) (time and place regulations reasonable); Esteban v. Central Mo. State Col- 
lege, 415 F.2d 1077 (8th Cir. 1969) (suspension based on disruptive conduct, not protected 
speech). 

37 410 U.S. 667 (1973). 
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the sweep of the First Amendment . . .’ We think Healy makes it clear that 
the mere dissemination of ideas—no matter how offensive to good taste—on 
a state university campus may not be shut off in the name alone of ‘‘conven- 
tions of decency.’’ Other recent precedents of this Court make it equally 
clear that neither the political cartoon nor the headline story involved in this 
case can be labeled as constitutionally obscene or otherwise unprotected . . . 
There is language in the opinions below which suggests that the 
University’s action here could be viewed as an exercise of its legitimate 
authority to enforce reasonably regulations as to the time, place, and manner 
of speech and its dissemination. While we have repeatedly approved such 
regulatory authority, the facts set forth in the opinions below show clearly 
that petitioner was expelled because of the disapproved content of the 
newspaper rather than the time, place, or manner of its distribution. 

Since the First Amendment leaves no room for the operation of a dual 
standard in the academic community with respect to the content of speech, 
and because the state University’s action here cannot be justified as a non- 
discriminatory application of reasonable rules governing conduct, the 
judgments of the courts below must be reversed.* [emphasis added] 


IV. THE FRONTIER OF PUBLIC FORUM ON CAMPUS 


Three recent cases address issues on three frontiers of public forum 
doctrine. Widmar v. Vincent, extends public forum analysis to religious 
as well as secular first amendment activity. American Future Systems, 
Inc. v. Pennsylvania State Univ.3° addresses the issue of what parts of a 
public university campus constitutes public forums. Spartacus Youth 
League v. Board of Trustees*® addresses the issue of what restriction can 





38 Id. at 669-71 (citation omitted). See also Shamloo v. Mississippi State Bd. of 
Trustees, 620 F.2d 516 (5th Cir. 1980) (restriction on demonstrations to those of a 
‘‘wholesome’”’ nature unreasonable and vague); Gay Students Organization v. Bonner, 509 
F.2d 652 (ist Cir. 1974) (prohibition against social events by gay student organization 
violates rights of association); Brubaker v. Moelchert, 405 F. Supp. 837 (W.D. N.C. 1975) 
(distinction between invited and uninvited person arbitrary; delay in approval a prior 
restraint; ‘‘compatibility’’ standard vague); James v. Nelson, 349 F.Supp. 1061 (N.D. III. 
1972) (two-thirds voting requirement for approval of political canvassing in dormitories in- 
fringement of first amendment rights of listeners); Wood v. Davison, 351 F. Supp. 453 (N.D. 
Ga. 1972) (denial of facilities to student homosexual organization not justified by refusal to 
abide by reasonable regulations, demonstrated danger of violence, or violation of law); 
Jones v. Board of Regents, 436 F.2d 618 (9th Cir. 1970) (complete prohibition against hand- 
billing on any part of campus not reasonable); New Left Educ. Project v. Board of Regents, 
326 F.Supp. 158 (W.D. Tex. 1970), vacated, 404 U.S. 541, appeal after remand, 472 F.2d 
218 (___ Cir. 19____), vacated as moot, 414 U.S. 807 (1973) (prohibition against commer- 
cial and non-commercial solicitation on campus struck down as overbroad); Stacy v. 
Williams, 306 F. Supp. 963 (N.D. Miss. 1969) (regulations governing invitations to speakers 
must provide narrow standards, prompt action and review); Hammond v. South Carolina 
State College, 272 F.Supp. 947 (D. S.C. 1967) (university rule prohibiting demonstration on 
campus without approval of president void as a prior restraint on speech); New York Times, 
Inc. v. Arizona Bd. of Regents, 519 P.2d 169 (Ariz. 1978) (regulations limiting distribution 
of newspapers to vending machine or with prior approval of university at six designated 
locations upon disclosure of publisher and prepayment of fee is overbroad and unrea- 
sonable). (citations omitted). 

39 618 F.2d 252 (3d Cir. 1980). 

40 502 F.Supp. 789 (N.D. Ill. 1980). 
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legitimately be imposed upon first amendment activity on the parts of the 
campus that are freely open to the public. Both lower court cases require 
a close examination of the facts at issue. 

In American Future Systems a private company challenged a regula- 
tion of a state university forbidding sales demonstrations and solicita- 
tions in dormitories. State action was apparent.*1 The court addressed 
the question of whether a dormitory constituted a ‘“‘public forum.’’ ‘“The 
focus of the court’s inquiry must be whether there is a basic incom- 
patibility between the communication and the primary activity of an 
area.’’42 The court concluded that: 


[MJembers of the general public do not have unrestricted access to Penn 
State residence halls. ‘‘No Trespassing’’ signs are posted near the entrances 
to all the residence halls. Although non-residents of the halls may enter the 
lobbies, they may not proceed freely to the private living areas. We believe 
that these facts demonstrate that the arena at issue here, the residence halls 
at Penn State, does not constitute a ‘‘public forum’’ under the First Amend- 
ment.*% 


The court did not end the inquiry, there, though. ‘‘There are some 
‘non-public forum’ areas where the communication does not significantly 
impringe upon the primary business carried on there.’’*4 The court con- 
cluded, though, that AFS still did not have a right to solicit and sell 
goods in the dormitories: 


Penn State argues that its residence halls are ‘exclusively dedicated to pro- 
viding a living environment which is conducive to activities associated with 
being a student and succeeding academically.’ It contends that group sales 
activities within the residence halls would disrupt the proper study at- 
mosphere and the privacy of the students. It reiterates that there is no history 
of allowing group commercial transactions to take place in the dormitories. 
We conclude that the Penn State has articulated legitimate interests which 
support its ban on group sales activities in the dormitories. We also con- 
clude that these interests are furthered by the proscription against commer- 
cial transactions.*® 


The court rejected the argument that the regulatons impermissably 
distinguished between commercial and non-commercial speech. Citing 
Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council;*® 
Ohralick v. Ohio State Bar Ass’n;*7 Lehman v. City of Shaker Heights;4* 
and Young v. American Mini-Theatres,*® the court upheld a greater 





618 F.2d at 255. 

Id. at 256. 

Id. 

Id., citing Greer v. Spock, 424 U.S. 828 (1976). 
Id. at 257 (citation omitted). 

425 U.S. 748 (1976). 

436 U.S. 447 (1978). 

418 U.S. 298 (1974). 

427 U.S. 50 (1976). 
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degree of restriction on commercial speech than non-commercial speech. 
The court was careful to point out, though, that the regulation at issue in 
American Future Systems technically restricted only commercial activity, 
not commercial speech: 


{I]t cannot be said here . . . that Penn State is attempting to achieve its goal 
by suppressing the free flow of truthful information . . . [NJot only is AFS 
free to sell its goods elsewhere than in the residence halls, it can even enter 
those halls, upon invitation, and set up group demonstrations of its pro- 
ducts. All that it is restricted from doing is actually completing in those 
halls its desired commercial transactions.*5° 


In Spartacus Youth League,*' the character of the public forum was 
fairly clear and the court’s focus was upon the restrictions placed upon 
first amendment activity in the forum. The part of the campus at issue 
was the Chicago Circle Center, a student union on an urban campus of 
some 20,000 students, located approximately 1.5 miles from the Chicago 
loop. The Center had been open to the general public since the facility 
came into operation some fifteen years before. The long history of public 
use of the Center was a major factor in the court’s finding that the Center 
constituted a public forum and could not simply be closed to the public 
at the university’s discretion. 

The first regulation challenged was a prohibition against the 
distribution and sale of literature by anyone who was not a student, facul- 
ty or staff member unless sponsored by a registered student organization. 
The university justified the regulation on two grounds. It first stated that 
sales by outsiders would destroy the educational ambiance of the college. 
The court rejected this argument on the grounds that it was overbroad 
and impermissably distinguished between campus and outside 
distributors. Second, the university argued that the restriction on outside 
distributors was necessary to preserve fiscal accountability. The court 
again found the restriction overbroad. 


The second regulation challenged imposed two different restrictions 
on distribution of literature. First, the regulation required prior written 
permission to distribute literature. The university claimed that the pur- 
pose of the regulation was to regulate the time, place and manner of 
distribution to prevent overcrowding. The court struck down the regula- 
tion because it vested unrestricted discretion in the university ad- 
ministration to approve or deny applications to distribute literature. 
Second, the regulation also required identification of the organizational 
affiliation individual distributor. The distributors claimed that identifica- 
tion would inhibit their first amendment activity. The university claimed 
that the regulation was necessary to prevent misidentification and misap- 
propriation of funds. The court upheld the requirement of identification 





50 618 F.2d at 259. 
51 502 F. Supp. 789 (N.D. Ill. 1980). 
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of the organizational affiliation but not the identification of the in- 
dividual distributor. 

Despite its rulings on specific regulations, the Spartacus court in- 
sisted that: 


We do not suggest that the University is obligated to offer its limited booth 
facilities to persons unrelated to the University, that it may not require prior 
reservation of those spaces upon proper application, that it cannot insist 
upon proper identification by persons using those facilities, or that it cannot 
restrict the distribution of literature to define areas in the Circle Center. 
Again, however, the regulations before this court are overly broad. They apply 
not only to booth space but also to all other areas of the Circle Center; they 
vest in the University an unlimited discretion.5? 


One clear lesson of Spartacus is that any restriction on first amendment 
activity in a public forum must be very narrowly tailored to meet a 
specific and legitimate time, place and manner interest of the 
university.53 

A second lesson which may be derived from Spartacus is that the 
scope of a public forum can be limited by the specific uses of specific 
parts of the facility. The entire Campus Center was not ruled to be a 





52 Id. at 802-03. 
53To deal with such situations, the University of Illinois developed the following 

regulation in the wake of the Spartacus decision: 

Item II, Paragraph B., 3. 
Student Organizations must request and receive written permission to sell 
publications in advance of the sale through the Office of Organizations Activities. 
Such requests must include the name of the organization, the dates of sales, what 
will be sold, and the names of the people who will do the selling. Only registered 
students, faculty or staff of the University of Illinois and a reasonable number of 
persons who are ‘‘non-University agents,’’ as hereinafter defined, of a registerd 
student organization will be permitted to sell or distribute publications or visual 
materials for registered student organizations. To qualify as a ‘‘non-University 
agent’’ of a registered student organization a person must be so identified and 
designated by the student organization in its written request for permission to sell 
publications or in writing filed with the Director of Organizations and Activities 
prior to any free distribution of visuals under Sec. C. of this Part II. Each non- 
University agent of a student organization must carry identification as such in a 
form prescribed by the Director of Organizations and Activities and must comply 
with the provisions of the Student Code to the same extent as students who are 
members of the student organization. A registered student organization which 
designates a non-University agent shall be fully responsible for any actions of the 
agent which violate the provisions of the Student Code, and shall require the 
agent to remit to the student organization all funds collected by the agent which 
shall be accounted for by the student organization in accordance with the re- 
quirements of Part II., Sec. B, of the Student Code. 

Item II., Paragraph C., 1a. 
All material distributed by handout must identify the issuing persons or organiza- 
tions. Such materials may be distributed only by Chicago Circle faculty, staff or 
students and non-University agents of student organizations as defined and 
regulated in Papagraph II., B., 3. above. 
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public forum. Finally, Spartacus does uphold the right of the university 
to distinguish between individuals connected with the university and 
those who are not. Unfortunately, the decision does not spell out in detail 
the distinctions that may in fact be made. 


V. POLICY IMPLICATIONS 


Well-intentioned university administrators have legitimate concerns 
over the use of campus facilities. These concerns include preservation of 
the academic character of the campus; maintenance of security; protec- 
tion of the privacy of students, faculty and staff; upkeep of the physical 
plant; and traffic control. Addressing these concerns within the con- 
straints imposed by the first amendment is a difficult task. Proper plan- 
ning must follow the same analysis discussed earlier, i.e., definition of 
public forums within the campus and imposition of time, place and manner 
restrictions. 

Public forum and non-public forum areas on campus should be clearly 
distinguished. Restrictions on access to non-public forum areas are valid 
exercises of university administration powers. For example, ad- 
ministrators probably do not want faculty, administrative offices and stu- 
dent residences to be considered public forums because of privacy con- 
siderations. Therefore, any kind of solicitation should be forbidden, 
however harmless. A Tupperware party, for example, could set a prece- 
dent for solicitation of another kind. The associational interests of 
students and staff could be accommodated by a limited forum such as a 
bulletin board. 

Since the public forum doctrine has been expanded to include the 
right to engage in first amendment activity to the extent compatible with 
governmental activity, there should be some planning for unwanted but 
required first amendment activity in areas not intended as public forum. 
For example, in anticipation of a demand for first amendment activity in 
offices or residential areas, lounges or waiting rooms may be placed by 
the main entrance to minimize disruption. 

Time, place and manner restrictions are more difficult, but the courts 
have established a few clear requirements. Time, place and manner 
restrictions cannot discriminate on the basis of the content of the first 
amendment activity. Unless there is a clear and present danger of illegal 
activity, university regulations cannot exclude, e.g., homosexuals, 
revolutionaries, and missionaries, from access to its facilities. 

Time, place and manner restrictions also may not discriminate on 
the basis of the identity of the first amendment actor. Student/non- 
student, campus/off-campus distinctions have been struck down as ar- 
bitrary and capricious. There may be somewhat more leeway in reg- 
ulating commercial speech than non-commercial speech, though, espe- 
cially if the regulation is aimed at commercial activity rather than com- 
mercial speech. Reasonable time, place and manner restrictions safely in- 
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clude limitations on hours; numbers of people; pre-registration subject to 
clear, non-discretionary, expeditious guidelines; payment of reasonable 
fees; and traffic regulations. The regulations should be drafted as narrowly 
as possible to avoid being struck down as overbroad, even if there is a 
legitimate reason for the regulation that would suport a narrower restric- 
tion. 
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INTRODUCTION 


On February 20, 1980, the United States Supreme Court, in NLRB v. 
Yeshiva University,’ held faculty members at Yeshiva University to be 
managerial employees and rejected the determination by the National 
Labor Relations Board (Board or NLRB) that collective bargaining by 
these faculty members was protected under the National Labor Relations 
Act (Act).? In response to this reversal of longstanding Board policy,’ the 
General Counsel of the NLRB issued a memorandum‘ setting forth 
guidelines for evaluating the status of college and university faculty at 
private universities. This comment will review the Supreme Court’s deci- 
sion in Yeshiva and the response of the General Counsel and will ex- 
amine their effect on subsequent collective bargaining among private col- 
lege and university faculty. 





* B.S., Cornell University, 1968; j.D., Cornell University, 1971; Member of 
Washington, D.C. and State of New York bars; Partner, Schmeltzer, Aptaker & Sheppard, 
P.C., Washington, D.C. 

** B.A., Catholic University, 1967; J.D., American University 1982; Associate, 
Schmeltzer, Aptaker & Sheppard, P.C., Washington, D.C. 

1 444 U.S. 672 (1980). 

2 29 U.S.C. §§ 150-69 (1976). 

3 The Board first approved a bargaining unit of faculty members on the basis that 
faculty were professionals and not supervisors within the meaning of Section 2(12) of the 
Act, since faculty authority is exercised collectively and is thus not supervisory or 
managerial. C.W. Post Center, 189 N.L.R.B. 904, 905 (1971). The Board has since con- 
sistently found faculty to be professional employees within the coverage of the Act. E.g., 
Fairleigh Dickinson University, 227 N.L.R.B. 239 (1976); Northeastern University, 218 
N.L.R.B. 247 (1975); Adelphi University, 195 N.L.R.B. 639 (1972). 

4 Office of the General Counsel, National Labor Relations Board, Memorandum 
81-19, April 10, 1981, reprinted in [1981] Datty Las. Rep. (BNA) No. 79 at 69 [hereinafter 
cited as General Counsel’s Memorandum]. 
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I. THE YESHIVA DECISION OF THE UNITED STATES 
SUPREME COURT 


In Yeshiva University the Court affirmed, in a five-to-four decision, 
the Court of Appeals for the Second Circuit’s denial® of the Board’s peti- 
tion for enforcement of a bargaining order. Although the court of appeals 
agreed with the Board that the faculty of Yeshiva University were profes- 
sionals, it found that, because of the faculty’s extensive control over 
academic and personnel decisions and their crucial role in determining 
other central policies of the institution, the faculty were managerial 
employees and thus excluded from coverage of the Act.’ 

The Yeshiva Faculty Association (YFA) originally filed a representa- 
tion petition with the NLRB seeking certification as bargaining agent for 
a unit that would include full-time faculty members, assistant deans, and 
chairpersons at ten of thirteen schools comprising Yeshiva University but 
would exclude deans and directors of programs.* The university opposed 
the petition on the grounds that its faculty are managerial or supervisory 
personnel and not employees entitled to protection under the Act.° The 
Board rejected the university’s contentions and concluded that the facul- 
ty are professional employees entitled to protection under the Act.'° 
After the YFA won the election, the university refused to bargain, still 
contending its faculty were managerial employees. The Board issued a 
bargaining order,’! for which it sought enforcement in the Court of Ap- 
peals for the Second Circuit. 

The Supreme Court, in agreement with the findings of the court of 
appeals, criticized the failure of the Board to make findings of fact’? and 
the Board’s reliance on rationales in prior faculty decisions, which it 
declared the Board had transformed into ‘‘a litany to be repeated in case 
after case: (i) faculty authority is collective, (ii) it is exercised in the faculty’s 
own interest rather than in the interest of the university, and (iii) final 
authority rests with the board of trustees.’’13 

Noting that the ‘‘interest’’ rationale was the Board’s only ‘‘colorable 





444 U.S. at 673. 

NLRB v. Yeshiva University, 582 F.2d 686 (2d Cir. 1978). 

Id. 

444 U.S. at 674-75. 

444 U.S. at 675. 

Yeshiva University, 221 N.L.R.B. 1053 (1975). 

Yeshiva University, 231 N.L.R.B. 597 (1977). 

Yeshiva, 444 U.S. at 678. The Court noted that the Board, viewing the university’s 
claim that all its faculty were managerial as a request for reconsideration of the Board’s 
previous decisions on faculty status, made no findings on the issue with respect to Yeshiva 
faculty. Instead, the Board ‘‘referred generally to the record and found no ‘significant’ dif- 
ference between this faculty and others it had considered.’’ Id. 

13 444 U.S. at 685. The Court observed that the Board has never explained the ra- 
tionale connecting these factors with the conclusion that faculty are professional, non- 
managerial employees. 444 U.S. at 685 n.19. 
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theory,’’?4 the Court was not persuaded by the Board’s insistence that the 
decisions of the faculty, made while participating in academic gover- 
nance were nonmanagerial because they required the exercise of in- 
dependent professional judgment and were made primarily in the in- 
terests of the faculty rather than in the interests of the university.*5 
‘‘(Njormally an employee may be excluded as managerial only if he 
represents management interests by taking or recommending discre- 
tionary actions that effectively control or implement employer policy.’’** 
In a ‘‘typical ‘mature’ private university’’ like Yeshiva,1”? where authority 
‘tis divided between a central administration and one or more collegial 
bodies,’’1* the faculty interests as applied to governance of the university 
cannot be separated from those of the university.19 

The faculty at Yeshiva exercise absolute authority over academic 
matters.2° Their power extends beyond strictly academic concerns. The 
faculty make recommendations to the deans and directors in hiring, 
tenure, sabbaticals, terminations, and promotions,?! and an overwhelm- 
ing majority of those recommendations are implemented even though the 
final decision is actually reached by the central administration.22 

Yeshiva ‘‘depends on the professional judgment of its faculty to for- 
mulate and apply crucial policies constrained only by necessarily general 
institutional goals. The university requires faculty participation .. . 
because professional expertise is indispensable to the formulation and 
implementation of academic policy.’’23 


The Court observed that one of the Board’s purported goals has been 
‘‘[t]lo ensure that employees who exercise discretionary authority on 
behalf of the employer will not divide their loyalty between the employer 
and union.’’?4 In a university like Yeshiva, the university’s and faculty’s 
interests cannot be clearly separated because of the university’s 
dependence on the judgment of its faculty. Thus, the Court concluded 
‘‘divided loyalty’’ presents a major problem at Yeshiva. 





14 444 U.S. at 685 n.22. As the Court noted, ‘‘collective authority has never been ap- 
plied to supervisors who work through committees,’’ or ‘‘to bar managerial status for 
employee shareholders who owned enough stock to give them, as a group, a substantial 
voice in the employer’s affairs.’’ 444 U.S. at 685 n.21 (citations omitted). It also dismissed 
the Board’s third criteria, which concerns where final authority rests, with the observation 
that in every corporation final authority rests in the board of trustees. Id. 

18 444 U.S. at 684. The Court pointed out that the Board had applied both managerial 
and supervisory exclusions to professionals in nonuniversity executive positions. 444 U.S. 
at 687 n.25. 

= .S. at 683. 

. at 680. 


. at 688. 
. at 686. 
. at 677. 


. at 689. 
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Where it can be shown that faculty members effectively operate an 
institution, as at Yeshiva University, they will be considered managerial 
employees excluded from the Act. However, the Court indicated that 
‘there . . . may be universities where the faculty are entirely or 
predominantly nonmanagerial.’’?5 The Court was ‘“‘not suggesting an 
application of the managerial exclusion that would sweep all profes- 
sionals outside the Act.’’?® Rather the Court suggested that situations in- 
volving the alleged managerial status of professionals should be analyzed 
on a case by case basis in the light of prior Board decisions where the 
Board has found professional employees to be aligned with management 
when their activities fall outside the scope of those routinely performed 
by similarly situated professionals.?7 


Il. THE GENERAL COUNSEL’S MEMORANDUM ON 
FACULTY BARGAINING CASES AFTER YESHIVA 


In April 1981, the General Counsel of the NLRB issued a memorandum 
to provide guidance for the evaluation of the status of faculty at private 
universities.2* In what appears to be an attempt to minimize the impact of 
the Supreme Court’s decision in Yeshiva, the General Counsel sets forth 
in the memorandum the technical provisions of the decision that must be 
met in order to exclude faculty bargaining from coverage of the Act. 


A. THE FOUR FACTOR TEST 


The memorandum notes that, while the Court found the full-time 
faculty at Yeshiva University to be managerial employees based on the 
record in that case, it also indicated that ‘‘other factors not present here 
might enter into the analysis in other contexts.’’? The General Counsel 
outlines four factors which must be examined in order to determine 
whether faculty in a given faculty bargaining situation are so aligned 
with management as to fall within the Yeshiva exclusion. 

First, the degree of faculty participation in decisionmaking must be 
examined.3° Where the faculty have absolute control over decisions 
affecting university policy and no one else is in a position to make those 
decisions, then such faculty are managerial employees.*1 However, 
where faculty merely make recommendations with no control over im- 
plementation of those recommendations, their input is more likely the 
exercise of professional judgment rather than managerial authority.3? 





444 U.S. at 690 n.31. 

444 U.S. at 690. 

Id. 

General Counsel’s Memorandum, supra, note 4. 

Id. at 70, quoting Yeshiva, 444 U.S. at 690-91 n.31. 
Id. at 70. 

Id. at 71. 

Id. 
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Second, whether faculty act in their own rather than management’s 
interest must be considered.33 This determination requires an examina- 
tion of evidence as to the university’s bureaucratic structure: whether it 
has layers of authority, and whether faculty input represents absolute 
authority or is merely advisory.34 Where the school must rely on the 
faculty to make decisions and the ‘‘faculty so completely controls 
managerial policy that . . . the ‘faculty is the school’ ’’35 as in Yeshiva, it 
would appear that faculty and management interests coincide. However, 
the fact that the faculty’s authority is secured through their own collec- 
tive efforts may indicate that their authority is exercised in their own not 
the university’s interest.36 

Third, the faculty should be held accountable for their decisions and 
recommendations if they are to be considered managerial.” Although the 
faculty at Yeshiva University were not accountable in the same manner as 
managers in an industrial context, the Court found that the faculty ‘‘were 
the school’’ in the sense that the University was compelied to rely on 
them, thus, it was essential that they be managerial.3* In a situation 
unlike Yeshiva, where the school is not forced to rely on its faculty in the 
same manner, the lack of accountability would tend to indicate, as in in- 
dustrial situations, that the faculty are employees, not managerial per- 
sonnel.39 

Fourth, although the Supreme Court did not consider the question of 
supervisory status in Yeshiva, the General Counsel suggests the issues of 
accountability for supervisory actions, the percentage of time spent on 
such activities, and the alignment of interests of the alleged supervisors 
should be considered.*® The status of individual faculty members and 
chairpersons should be determined and examined in terms of its impact 
on the overall unit.44 While some faculty members might be excluded, a 
viable unit may still remain. 

The memorandum stresses the necessity for developing as complete 
a record as possible in all cases arising under Yeshiva.*? It directs 
counsel for the General Counsel, in unfair labor practice cases that are 
ultimately litigated, to compile evidence sufficient to make a prima facie 
showing that the case is distinguishable from Yeshiva and that the faculty 





Id. While the Supreme Court found it unnecessary to reach the issue of whether 
Yeshiva faculty were supervisory, the General Counsel notes that both the majority and the 
dissent indicated the analysis for determining managerial status would be similar to that for 
determining supervisory status. Id. 

41 Id. 
42 Id. 








46 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 1 


members are neither managerial nor supervisory.4? The memorandum 
also cautions that a finding that some of the faculty or chairpersons in- 
cluded in a unit should be excluded as managerial or supervisory will not 
privilege withdrawal of recognition or a refusal to bargain.44 The 
employer has a continuing obligation to bargain concerning his acknow- 
ledged unit employees where a union has demonstrated its majority 
status and has been certified. 


B. THE NLRB’S TREATMENT OF FACULTY BARGAINING 
AFTER YESHIVA 


Immediately after the Supreme Court’s decision in Yeshiva, the 
Second Circuit, following its own decision in Yeshiva, denied the 
Board’s request for enforcement of a bargaining order in Ithaca College v. 
NLRB.*5 The case was dismissed on procedural grounds because the 
Board refused to grant an institution’s motion for rehearing on the issue 
of faculty status.4® Subsequently, over thirty institutions have ‘‘exercised 
Yeshiva-like claims.’’47 

In July, 1980, the Regional Director of the National Labor Relations 
Board (Region 28), ina ruling based on the criteria in Yeshiva, determined 
the managerial status of faculty at the University of Albuquerque accord- 
ing to their participation in faculty and university governance commit- 
tees.4® The Board’s review*® of that ruling represents its first official ac- 
tion on university faculty representation since Yeshiva and the issuance 
of the General Counsel’s guidelines. 

In University of Albuquerque,*® the university, which had filed a 
petition for unit clarification, subsequently moved to revoke the certifica- 
tion of the unit, declaring that the unit was virtually nonexistent because 
of the managerial status of the faculty members in the unit. The Regional 
Director engaged in a detailed examination of the university’s ad- 
ministration and the role of the faculty in the university’s shared gover- 
nance system. He found that the shared governance system gave faculty 





Id. at 73-74. 

Id. at 74 and n.49. 

623 F.2d 224 (2d Cir. 1980). 

Id. 

[1981] DaiLy Las. Rep. (BNA) No. 177 A-1. The National Center for the Study of Col- 
lective Bargaining in Higher Education and the Professions, Baruch College, New York 
reports that as of September 14, 1981, approximately thirty seven institutions had refused to 
bargain successor or initial agreements or challenged bargaining units during unit repre- 
sentation or certification hearings based on the Yeshiva decision. Id. 

48 University of Albuquerque, No. 28-UC-106, Decision and Order of Regional Direc- 
tor, Region 28 (July 16, 1980). 

49 University of Albuquerque, No. 28-UC-106, NLRB telegraphic order revoking unit 
certification (March 26, 1981). 

50 University of Albuquerque, No. 28-UC-106, Decision and Order of the Regional 
Director, Region 28 (July 16, 1980). 
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‘‘virtual control of the entire panopoly of academic matters of the Univer- 
sity.’’51 In addition, the faculty largely controlled personnel matters 
through the Faculty Senate, the Faculty Affairs Committee and the 
University Faculty Policy Committee.5? 

Based on these findings of faculty control and applying the Board’s 
managerial employee standard as required by the Supreme Court’s deci- 
sion in Yeshiva, the Regional Director determined that the full-time and 
part-time faculty members who served on faculty and university commit- 
tees were managerial employees and should be excluded from the unit.53 
The Regional Director rejected the university’s request that certification 
be revoked, and let stand a unit comprised of the remaining non- 
managerial employees: counselors, staff nurses, and full-time or part- 
time faculty who do not serve on faculty and university committees and 
have no vote in the Faculty Senate.54 Upon review, the Board affirmed 
the Regional Director’s clarification of the unit pursuant to Yeshiva, but, 
determining that the certified unit had been so decimated as to no longer 
constitute the unit for which certification had been granted, the Board 
revoked the unit’s certification.®5 

In another post-Yeshiva case, Loretto Heights College,5* a complaint 
was issued alleging that the college had violated sections 8(a)(1) and 
8(a)(5) of the Act by withdrawing recognition of the union and refusing to 





Id. at 17. 


55 University of Albuquerque, No. 28-UC-106, NLRB telegraphic order revoking unit 
certification (March 26, 1981). The entire text of telegraphic order reads: 

RE: UNIVERSITY OF ALBUQUERQUE, 28-UC-106. ON OCTOBER 6, 1980, THE 
BOARD GRANTED THE PARTIES’ REQUESTS FOR REVIEW. THE BOARD, 
NOW HAVING CAREFULLY CONSIDERED THE RECORD, EXHIBITS, AND 
BRIEFS ON REVIEW, HEREBY AFFIRMS THE REGIONAL DIRECTOR’S 
CLARIFICATION OF THE UNIT PURSUANT TO NLRB v. YESHIVA UNIVERSI- 
TY, 444 U.S. 672 (1980). HOWEVER, THE BOARD, CONTRARY TO THE 
REGIONAL DIRECTOR, FINDS MERIT IN EMPLOYER-PETITIONER’S CONTEN- 
TION THAT, IN VIEW OF THE ALMOST COMPLETE ELIMINATION OF THE 
UNIT RESULTING FROM THE CLARIFICATION, THE CERTIFICATION 
SHOULD BE REVOKED. WE NOTE THAT THE UNIT, AS CLARIFIED, CONSISTS 
OF THE FEW PART-TIME FACULTY MEMBERS HAVING NO VOTE IN THE 
FACULTY SENATE, 4 COUNSELORS AND A STAFF NURSE. IN OUR VIEW, 
THE CERTIFIED UNIT HAS BEEN LARGELY DECIMATED AND ITS NATURE AS 
PRIMARILY A FACULTY UNIT HAS UNDERGONE A RADICAL CHANGE. IN 
THESE CIRCUMSTANCES, THE UNIT FOR WHICH THE CERTIFICATION WAS 
ISSUED VIRTUALLY NO LONGER EXISTS. ACCORDINGLY, WE HEREBY 
REVOKE THE UNION’S CERTIFICATION OF REPRESENTATIVE. DATED, 
WASHINGTON, D.C., MARCH 26, 1981. JOHN H. FANNING, CHAIRMAN; 
HOWARD JENKINS, JR., MEMBER; DON A. ZIMMERMAN, MEMBER. 

56 Loretta Heights College, JD-(SF)-159-81 (Denver, Colo. June 8, 1981) (decision of 

the administrative law judge in case no. 27-CA-6667). 
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bargain.5? The Administrative Law Judge (ALJ) set forth extensive find- 
ings of fact and, based on those facts, concluded that the Yeshiva criteria 
for declaring faculty to be managerial employees were not met and that 
the college had violated the Act. 

The ALJ determined that at Loretto Heights College, the faculty in- 
terests were divergent from those of the university.5* The faculty organiz- 
ed in 1972 specifically because their interests were so divergent from 
those of the college, and because of limitations on faculty participation in 
governance.®? Although subsequent to organization, faculty participation 
in governance at Loretta Heights College had increased, it had not in- 
creased to the extent that the faculty ran the university.®° The college re- 
tained authority and a significant administrative staff.6‘ In no instance 
was a committee or faculty member authorized to take final and binding 
action on its own initiative.*? Finally, although the college relinquished 
some of its prerogatives due to bargaining with the union, it did not 
relinquish sufficient authority to the faculty to change their status to 
managerial employees.® Based on these determinations, the ALJ ordered 
that the college cease its refusal to bargain and withdrawal of recogni- 
tion.®4 


Ill. THE FUTURE OF FACULTY BARGAINING 


University of Albuquerque, Loretto Heights College, and the General 
Counsel’s guidelines indicate that the NLRB will engage in a case by case 
determination of faculty status, based on as detailed an examination of 
the facts and circumstances as possible, and will limit faculty managerial 
status to those situations factually similar to Yeshiva. 

While there have not been many cases considering the Yeshiva deci- 
sion in the federal courts as yet, two courts of appeals have also indicated 
a likelihood that Yeshiva will be interpreted narrowly and applied to in- 
stitutions where it can be shown that the faculty exercises significant 
authority in governance.®5 





57 Id. at 1. 

58 Id. at 28-29. 

59 Id. at 29, 31. 

60 Id. at 29. 

61 Td. at 31. 

62 Id. at 30. 

63 Id. at 31. 

64 Id. at 33. 

65 Stephens Inst. v. NLRB, 620 F.2d 720 (9th Cir.), cert. denied, 449 U.S. 953 (1980); 
Berry Schools v. NLRB, 627 F.2d 692 (5th Cir. 1980). In Stephens, the Ninth Circuit refused 
to excuse an art academy’s failure to raise the issue of managerial status of employees in 
hearings before the Board, finding that Yeshiva applied only to mature universities at 
which faculty have significant policy making roles. 620 F.2d 720 (9th Cir.), cert. denied, 
449 U.S. 953 (1980). In Berry Schools, the Fifth Circuit, which also considered the Yeshiva 
issue peripherally in a case of allegedly discriminatory demotion and failure to promote, ap- 
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Notwithstanding an apparent willingness on the part of the courts 
and the NLRB to restrict the application of Yeshiva to factually similar 
cases, the decision has had a chilling effect on organizational efforts 
among private university faculties.66 The somewhat indefinite criteria 
established by the Supreme Court are troublesome. They require a case 
by case examination of faculty collective bargaining situations and in- 
crease the likelihood that litigation may arise from faculty organization 
efforts. These factors create no little confusion among institutions as to 
whether their faculty come within the decision and present an obstacle to 
organizing efforts particularly in smaller institutions where the cost of 
possible litigation is of great concern. In addition, the Supreme Court’s 
description of the mature university and the role of faculty in such a 
university was not only questioned by Justice Brennan in his dissent,®7 
but has received criticism from other sources for presenting an in- 
complete and inaccurate picture of how universities operate.*® 

One author criticizes the notion present in Yeshiva and the General 
Counsel’s guidelines that faculty and university decisionmaking are 
either congruent or disparate.*® He suggests that reference to a theory 
based on variable decisionmaking structures of institutions may benefit 
labor policy concerning faculty organization in higher education.”° Such 
investigation might reveal greater parallels between institutions of higher 
education and industrial organizations.7! 





peared to restrict Yeshiva’s applicability to cases having similar factual circumstances. 627 
F.2d 692 (5th Cir. 1980). 

86 See, e.g., Interview with Gerie Bledsoe, Director of Collective Bargaining for 
American Association of University Professors, in Washington, D.C. reported in [1981] DaiLy 
LaB. REP. (BNA) No. 79 at 9. 

67 Yeshiva, 444 U.S. at 691 (Brennan, J., dissenting). The majority viewed the mature 
university as one in which the faculty exercised authority which aligned them with 
management and in which faculty and the administration shared decisionmaking goals. Id. 
at 688. Brennan, however, viewed the university as having a dual authority system in which 
the power structure was hierarchical and the faculty made nonadministrative decisions. Id. 
at 696-97. 

68 See, e.g., Suntrup, NLRB v. Yeshiva University and Unionization in Higher Educa- 
tion, 4 INDUSTRIAL RELATIONS L.J. 287 (1981). Suntrup states that ‘‘[F]Jew organizational 
theorists would be as comfortable relying on the theoretical assumption of a mature univer- 
sity as either faction of the court appeared to be in Yeshiva.’’ Id. at 299. See also, S. 
Schwartz, Governance: Another View, 31 Las. L.J. 645 (1980). Schwartz would determine 
managerial decisonmaking on the basis of authority to command and expend resources. 
This authority, he states, most faculties do not have. Id. at 650; The Supreme Court, 1979 
Term, 2. The Managerial Status of Faculty Members Under the National Labor Relations 
Act, 94 Harv. L. REv. 251, 258 (1980). 

69 Suntrup, supra note 71, at 302. 

70 Id. at 307. Suntrup observes that ‘‘more specific structures with emphasis on such 
variables as the professional prestige of the faculty, various historical facts [such as whether 
the institutions are public or private] and the perceived goals of the institution have been 
hypothesized’’ which, unlike the dual authority system, research indicates mirror the struc- 
tures of the institutions in fact. Id. at 299, 300 and n.70. 

71 Id. at 307. 
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CONCLUSION 


While the Yeshiva decision offers only indefinite guides for con- 
sideration of faculty status with respect to bargaining situations, it opens 
the way for formulation by the courts and the NLRB of criteria that reflect 
the actual role of the faculty decision making within the institution. The 
General Counsel’s guidelines in attempting to limit the applicability of 
the decision should force the kind of inquiry that the NLRB’s three-part 
formula avoided. 

This type of inquiry, however, requires that college and university 
administrators review the structure of their institution to insure that they 
can provide evidence showing the comparability of their institution to 
Yeshiva University to support a refusal to bargain with a previously cer- 
tified faculty union or to justify their opposition to a proposed union. 
Faculty unions or organizers also must be concerned with evidence tend- 
ing to distinguish the faculty they represent or seek to represent from the 
Yeshiva faculty whose decision and policy making roles are so 
entwined with institutional interests that the faculty are the school. 











UNIVERSITY COLLECTIVE 
BARGAINING: 
THE EXPERIENCE OF THE 
MONTANA UNIVERSITY SYSTEM 


STEVEN A. VEAZIE* 


INTRODUCTION 


In 1973, the Montana legislature enacted a comprehensive law 
authorizing collective bargaining for public employees, including faculty 
and staff of the university system.’ The law authorized a state labor board 
(the Board of Personnel Appeals) to determine appropriate bargaining 
units, as opposed to defining specific bargaining units by law.? The 
Board of Regents, which under the state Constitution had sole authority 
to ‘‘supervise, coordinate, manage and control’’ the university system, 
was designated as the employer for collective bargaining purposes for all 
employees of the university system.? 

Shortly after the bargaining law was enacted, faculty members at 
three of the six campuses in the university system petitioned for separate 
bargaining units at their campuses. The Board of Regents favored a single 
system-wide faculty bargaining unit. However, the Board of Personnel 
Appeals ruled in favor of separate faculty bargaining units at each campus. 

Since 1973, faculties at four of the six campuses in the university 
system have elected bargaining agents. In additon, over 20 different 
bargaining units have been elected or recognized to represent nonfaculty 
staff at all six campuses. 





* B.A., Lawrence University, 1972; J.D., Southern Methodist University School of 
Law, 1975; Associate, Mulcahy & Wherry, S.C. Madison, Wisconsin. Mr. Veazie was 
employed as legal counsel to the Montana Commissioner of Higher Education from 
1976-1980, and participated in the bargaining process on the management side during those 
years. 

The author wishes to acknowledge the assistance of many officials of the Montana 
University System in supplying information concerning events and conditions preceding 
1976 which are referred to in this article, and wishes to thank Irving Dayton and Jack Noble 
for their review of this article. The author also thanks Charles C. Mulcahy for his encourage- 
ment and assistance with this project. 

1 Mont. CoDE ANN. §§ 39-31-101 to 409 (1981). 

2 Mont. CopE ANN. § 39-31-103(11) (1981). 

3 MONT. CoNnsT. art. 12, § 9. 
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This article will consider how collective bargaining in the Montana 
University System has worked within a statutory system featuring a cen- 
tral management bargaining authority (the Board of Regents) and multiple 
bargaining units. Particular attention will be devoted to how this system 
has led to greater uniformity of salaries and other conditions of employ- 
ment. 

The collective bargaining process in Montana has been influenced by 
several other unique and important features of the Montana public 
employee bargaining law. The bargaining law lists seven specific 
management rights and requires employees and their representatives to 
recognize ‘‘the prerogatives of public employers to operate and manage 
their affairs’’ in these seven areas.* This article will examine the impact 
of this management rights law with regard to the scope of bargaining in 
faculty negotiations—what subjects have been negotiated and what sub- 
jects have been recognized as management rights. 

Another unique provision of the law is the role of students in faculty 
collective bargaining. A student designated by the student government at 
each campus is authorized by law to observe negotiations and participate 
in caucuses on the management side.® Collective bargaining in Montana 
is ‘‘tripartite’’ in another way: the legislature plays an important role in 
the collective bargaining process, particularly in regard to salary negotia- 
tions. This paper will consider the impact of third parties in the bargain- 
ing process. 

Finally, the Montana bargaining law is unique from bargaining laws 
in most states in that strikes are not prohibited. In fact, the law actually 
recognizes the right of public employees to engage in concerted act- 
ivities.* How this right to strike has affected the bargaining process in 
Montana will be discussed. 


I. CENTRALIZED BARGAINING AUTHORITY: 
THE STRUCTURE AND THE EFFECTS 


The Montana university system consists of six colleges and univer- 
sities: University of Montana (with an enrollment of 8,900); Montana 
State University (10,700); Eastern Montana College (3,800); Montana Col- 
lege of Mineral Science and Technology (1,700); Northern Montana Col- 
lege (1,500); and Western Montana College (1,000). Since the enactment 
of the public employee bargaining law, faculties at five of the six cam- 
puses have conducted elections, and at the present time, four of the six 
campuses have faculty bargaining agents. In 1975, the faculties at Nor- 
thern Montana College and Western Montana College both elected the 
Montana Education Association, an affiliate of the National Education 





* MoNnrtT. CODE ANN. § 39-31-303 (1981). 
5 MONT. CODE ANN. § 39-31-302 (1981). 
&§ MonT. CoDE ANN. § 39-31-201 (1981). 
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Association (NEA), as their bargaining agent. However, in 1980, the 
faculty at Northern decertified the NEA and elected the American Federa- 
tion of Teachers (AFT). The faculty at Eastern Montana College elected a 
coalition of the American Association of University Professors (AAUP) 
and the AFT in 1975. This coalition managed to negotiate one contract 
before being decertified and replaced by the AAUP alone. In 1978, the 
University of Montana faculty elected the AFT, after rejecting collective 
bargaining and voting for no-agent in an election in 1976. In 1979, the 
faculty at Montana State University voted for no-agent in an election in 
which AAUP was also on the ballot. The only campus where an election 
has not occurred is the College of Mineral Science and Technology. 

As noted in the introduction, the Board of Regents is constitutionally 
empowered to manage the university system, and the Montana Public 
Employee Bargaining Act defined the Board of Regents as the employer 
for purposes of collective bargaining. The Board of Regents’ constitu- 
tional autonomy was an important reason why the Board of Regents, as 
opposed to the Governor or an executive branch agency, was given the 
negotiating authority by law.’ 

Prior to collective bargaining, conditions of faculty employment, 
such as tenure and promotion policies, were generally set by the Board of 
Regents in the form of system-wide policies. There were no statutes pre- 
scribing tenure, shared governance, or other matters related to faculty 
employment. Campus presidents had considerable discretion in applying 
Board of Regents policies and, for that matter, creating policies and 
procedures to fill in gaps which existed in the Board policies. Campus 
presidents also exercised considerable discretion in determining salary 
increases for individual faculty members, within general budget con- 
straints set by the Regents. In summary, despite the system-wide policies 
promulgated by the Regents, salaries and conditons of employment of 
faculty members varied greatly between different campuses. 

Following the election of faculty bargaining agents, the Board decided 
that its chief executive officer, the Commissioner of Higher Education, 
would be primarily responsible for bargaining, as opposed to admin- 
istrative officials at each campus. A management bargaining team, which 
was responsible for formulating management's proposals (subject to 
Board approval) as well as conducting negotiations, was typically com- 
posed of employees of the Commissioner’s staff, plus fiscal, academic 
and personnel officials from the campuses. The chief spokesman was an 
employee of the Commissioner. The Commissioner and presidents them- 
selves were never members of the bargaining team. 

One effect of this centralized management bargaining structure has 
been a decline of campus autonomy, simply because the Board of Regents 





7 See also Board of Regents v. Judge, 168 Mont. 433, 543 P.2d 1323 (1975), which 
held that determining salary levels is clearly related to hiring and retention of competent 
personnel, and is a fundamental power of the Regents under the Constitution. 
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and its executive officer, the Commissioner of Higher Education, are now 
reponsible for negotiating conditions of employment. This structure has 
actually created another ‘‘negotiations’’ process within the management 
bargaining team between central office officials and campus officials. In 
formulating its proposals, the management bargaining team always tried 
to reach a consensus among its members. However, it was sometimes 
more difficult for representatives of the Commissioner to convince the 
campus president and his staff (and vice versa) to make a certain proposal 
than it was to convince the union to accept the proposal. Occasionally, 
either the Commissioner of Higher Education or the Board of Regents was 
called upon to make the final decision on a particular management pro- 
posal, to resolve an impasse within the management bargaining team. 

It was never a stated goal of the Board of Regents or the management 
bargaining team to unify salary structures or conditions of employment 
for faculty at different campuses. However, increased uniformity be- 
tween the campuses has resulted simply because the same management 
bargaining team was doing the negotiating at all of the campuses. A pat- 
tern emerged that when the management bargaining team negotiated a 
favorable clause in one faculty contract, the same clause or concept was 
proposed in the next round of negotiations at the other campuses. Having 
lost the battle for a single system-wide faculty bargaining unit, the Board 
of Regents nonetheless achieved greater uniformity through this process 
of sequential bargaining. The extent to which uniformity was achieved in 
faculty tenure and termination policies will be discussed in the next sec- 
tion pertaining to scope of bargaining. However, sequential bargaining 
with different faculty bargaining units has not produced total uniformity, 
as a study of the salary structures in the different faculty contracts in- 
dicates. 

The salary system incorporated in the University of Montana Faculty 
Contract includes many factors which could influence a particular faculty 
member’s salary. When the first contract was negotiated, each faculty 
member’s salary increase was computed from his/her pre-negotiation 
salary base, with salary floors or minimums specified for each academic 
rank. Each faculty member then received a ‘‘normal’’ increase consisting 
of a percentage increase plus a flat dollar amount. An additional flat 
dollar amount was added to the base salary for promotions in rank. There 
was a merit pool from which a limited number of merit awards of $750.00 
were made to individual faculty members by a dean, based upon recom- 
mendations by faculty and student evaluation committees. There was 
also a salary pool for faculty in academic disciplines where external 
markets have made competitive recruiting or faculty retention difficult. 
In addition, compensation and release time were provided to faculty 
members in the bargaining unit who served as department chairpersons. 

The faculty contracts for Eastern Montana College and Western Mon- 
tana College contain rigid salary schedules based on rank (professor, 
associate professor, assistant professor, and instructor) and years of ser- 
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vice at the institution. (Limited credit may be given for relevant service 
with previous employers.) The faculty contract at Northern Montana Col- 
lege contains a point system for determining salaries, with points being 
awarded for type of degree, academic rank, work experience for other 
employers (both teaching and related) and years of service at the college. 
Faculty unions at Eastern, Western and Northern have staunchly opposed 
merit pay systems. 

The effect of the Board of Regent’s central bargaining authority in 
creating uniform salary systems and conditions of employment has been 
much more apparent in negotiations with unions representing non- 
academic staff employees. As previously mentioned, under the system of 
determining bargaining units on a case-by-case basis, over 30 different 
bargaining units representing nonacademic staff employees were elected 
or recognized throughout the university system. In some cases, the same 
international union was certified as the exclusive representative at three 
or more campuses. For example, the plumbers, carpenters and electri- 
cians each have separate bargaining units at three or four different cam- 
puses. On another campus, the plumber, carpenter and electrician posi- 
tions are all represented by a single union, which also represents clerical 
and maintenance employees. One union represents food service worker 
classifications at the University of Montana, while another union 
represents the same food service worker classifications at Montana State 
University. Two different unions represent some of the same classifica- 
tions (e.g., custodians and groundskeepers) at the same campus. 

The proliferation of nonfaculty staff bargaining units created prob- 
lems for management in maintaining consistent conditions of employ- 
ment and wage rates among the same classifications throughout the 
system. The problem has been somewhat alleviated by coalition bargain- 
ing. For example, the Carpenters Union has negotiated a single contract 
for its four bargaining units, with separate appendices for any unique 
conditions of a particular unit. The Teamsters and Retail Clerks unions 
have negotiated a single contract for food service employees at the two 
campuses where they represent employees. This is a voluntary ar- 
rangement—an effort by both sides to save time and money. Coalition 
bargaining for different bargaining units represented by the same interna- 
tional union has proven to be successful in maintaining consistent condi- 
tions of employment and reducing the cost and time of negotiations. 
However, attempts by management to conduct coalition bargaining with 
two or more different unions have, except in one instance, failed. 

The management bargaining team proposed a common contract for- 
mat and language to all of the nonfaculty unions. Most of the unions 
eventually accepted the common contract format and, therefore, the 
terms and conditions of employment contained in most nonfaculty con- 
tracts are very similar. 

A classification system administered by an executive branch agency 
was incorporated in all of the university system nonfaculty contracts. 
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This agency has written job descriptions for every position in state 
government, and it reviews requests for ‘‘reclassifications’’ initiated 
either by employees or administrative officials. Some of the contracts, 
specifically those covering clerical, custodial and food service 
employees, also include a legislatively enacted pay plan in which each 
classification is assigned to a particular grade level. There is a 13-step ad- 
vancement system with each grade level. Contracts covering craft 
employees such as plumbers, carpenters or electricians contain 
negotiated rates for probationary and journeyman employees. 

In summary, a great amount of uniformity has been achieved in non- 
faculty contracts as a result of the Board of Regents’ centralized bargain- 
ing authority. However, other factors have also contributed to uniformity, 
such as coalition bargaining, a ‘‘common contract’’ format, and use of a 
statewide pay plan and classification system in most contracts. Uniformity 
has been achieved to a lesser extent in faculty contracts as different salary 
structures and criteria for salary increases have been negotiated at dif- 
ferent campuses. 


Il. SCOPE OF BARGAINING 


The Montana Public Employee Bargaining Act requires both parties 
to ‘‘negotiate in good faith with respect to wages, hours, fringe benefits, 
and other conditions of employment.’’* In addition, a second statute 
defines specific management rights: 


Public employees and their representatives shall recognize the prerogatives 
of public employers to operate and manage their affairs in such areas as, but 
not limited to: 

(1) direct employees; 

(2) hire, promote, transfer, assign, and retain employees; 

(3) relieve employees from duties because of lack of work or funds or 
under conditions where continuation of such work would be inef- 
ficient and nonproductive; 

(4) maintain the efficiency of government operations; 

(5) determine the methods, means, job classifications, and personnel 
by which government operations are to be conducted; 

(6) take whatever actions may be necessary to carry out the missions 
of the agency in situations of emergency; 

(7) establish the methods and processes by which work is 
performed.® 


Faculty unions in Montana have never limited the scope of their pro- 
posals to simply wages, hours and conditions of employment. The scope 
of typical faculty union demands has been described as follows: 


Faculty insist on their right to determine who is hired, fired, laid off, pro- 





8 Mont. CoDE ANN. § 39-31-305 (1981). 
8 MONT. CODE ANN. § 39-31-303 (1981). 
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moted, given salary increases, etc. They also insist on determining who the 
consumers will be, i.e., which students shall be admitted, promoted, 
disciplined, separated, retained and finally graduated with or without 
honors. In addition, faculty want to determine the nature of programs, 
educational processes, work periods, calendar, and product. Nowhere in in- 
dustry does there occur such a breadth of employee demands. In essence, 
faculty unions believe they should bargain every management decision in- 
cluding the determination of who is to be in the next university president, 
the right to recall deans, and the appointment of the board of directors 
(trustees). In fact, many faculties share in all of these decisions under col- 
legial governance. '° 


This description accurately characterizes many of the initial faculty 
union proposals in Montana. 

There has been an absence of court or administrative decisions in 
Montana addressing the scope of bargaining issue or the distinction be- 
tween mandatory and permissive subjects of bargaining. However, the 
language contained in the Montana statutes concerning wages, hours, 
and conditons of employment is similar to that found in federal law, and 
it is likely that a Montana court would rely on federal court decisions in- 
volving scope of bargaining issues.!1 The United States Supreme Court in 
NLRB v. Wooster Div. of Borg-Warner Corp.,'2 held that the National 
Labor Relations Act imposes the obligation on the employer and the 
representative of the employees: 


to bargain with each other in good faith with respect to ‘‘wages, hours and 
other terms and conditions of employment... .’’ The duty is limited to 
those subjects, and within that area neither party is legally obligated to 
yield. . . . As to other matters, however, each party is free to bargain or not to 
bargain, and to agree or not to agree.'3 


In other words, the parties may mutually agree to include a permissive 
subject in the final contract, but it is an unfair labor practice for one side 
to insist on a permissive subject to the point of impasse. 

The Montana statute requiring employees and their representatives 
to recognize the prerogatives of the employer concerning hiring, pro- 
moting, retaining and laying off employees was inconsistent with tradi- 
tions of faculty participation in such decisions. Prior to collective 
bargaining, decisions concerning faculty promotions, award of tenure, 
termination and layoff were governed by a confusing combination of 





10 ANGELL, LEGISLATURES, COLLECTIVE BARGAINING AND THE PUBLIC UNIVERSITY, Academic 
Collective Bargaining Information Service Monograph No. 4 (1978). 

11 The Montana Supreme Court in State ex rel. Department of Highways v. Public 
Employees Craft Council, 165 Mont. 349, 529 P.2d 785 (1974), relied on decisions of the 
U.S. Supreme Court to interpret the term ‘‘concerted activities,’’ noting that the language in 
the state law was almost identical to the federal law. 

12 356 U.S. 342 (1958). 

13 Id. at 349. 
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formally adopted Board of Regents’ policies, campus policies and prac- 
tices, peer review, and campus faculty and administrative decision mak- 
ing. Tenure and promotion decisions, for example, were based upon a 
review and recommendation by the faculty member’s peers. The criteria 
and procedures used in the peer review process varied greatly at the dif- 
ferent campuses. In addition, under the Board of Regents’ policy, tenure 
was automotically awarded to a faculty member at the end of the sixth 
year of employment unless the faculty member was notified otherwise. 
Occasionally, faculty members received tenure by default—service for 
more than six years without any evaluation occurring. 

The faculty collective bargaining contracts now contain specific pro- 
cedures for review of candidates for tenure and promotion." In all of the 
contracts, the potential for a faculty member to receive tenure by default 
has been eliminated. In addition, the parties have negotiated and incor- 
porated in the contracts either specific criteria, or procedures for formul- 
ating criteria, for promotion and tenure. 

With regard to termination of tenured faculty members, the potential 
causes for discharge were clarified and expanded through the bargaining 
process. Under former Board of Regents’ policies, the three causes for 
discharge of a tenured faculty member were: (a) conviction of a felony; 
(b) failure to carry out the responsibility of a faculty member; and (c) 
fraud or misrepresentation of credentials when applying for the position 
at the institution.15 In addition, prior to collective bargaining, a pro- 
cedure was followed whereby the administration served as a prosecutor, 
and a faculty committee made the decision on whether to terminate the 
faculty member, subject to review by the Board of Regents. Though 
several tenured faculty members had resigned under pressure, no ten- 
ured faculty member had ever been actually terminated under this pro- 
cedure prior to 1975. 

Additional causes for discharge were negotiated and incorporated in 
collective bargaining contracts. For example, endangering, exploiting or 
abusing students or employees of the institution, and violation of conflict 
of interest standards, were added in some contracts. The procedural steps 
were also modified to provide either an on-campus hearing before a 





14 This reference to ‘faculty collective bargaining contracts’ is based on clauses con- 
tained in the following collective bargaining contracts: Collective Bargaining Agreement 
Between University Teachers’ Union, University of Montana, and the Montana University 
System 1979-81 and 1981-83; Collective Bargaining Agreement Between American Associa- 
tion of University Professors, Fastern Montana College and the Montana University System 
1979-81; Collective Bargaining Agreement Between Northern Montana College Faculty 
Education Association and the Montana University System 1977-79; and Collective 
Bargaining Agreement Between Western Montana College Unit of the Montana Education 
Association and the Board of Regents of Higher Education, Montana University System 
1979-81. 

15 The Board of Regents of Higher Education Rules for Tenure and Termination as 
printed on the professional employment contract. 
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faculty committee (which makes a recommendation to the President), or 
a hearing before an arbitrator, but not both. One of the objectives in revis- 
ing the termination-for-cause procedure was to avoid interminable pro- 
cedures and possibilities for error. 

Faculty layoff or ‘‘retrenchment’’ policies were significantly revised 
through collective bargaining. Under the former Board policy, tenured 
faculty could be terminated only for financial exigency (and only if all 
nontenured faculty in all departments were terminated first) or discontin- 
uance of an entire program or department.'® Prior to the mid-1970’s, 
there had been relatively few court decisions testing or interpreting the 
meaning of ‘‘financial exigency.’’ In times of increasing enrollments and 
budgets, problems of reducing the size of faculties or reallocating faculty 
positions to different departments arose infrequently. However, as the 
Montana University System began to experience enrollment and budget 
problems in the late 1970’s, the Board of Regents directed the manage- 
ment bargaining team to negotiate a procedure whereby university ad- 
ministrators could sensibly reallocate positions to departments where 
they were needed, without waiting for bankruptcy of the institution or 
discontinuing entire programs or departments. 

First, management proposed to substitute ‘‘retrenchment’’ for the 
term ‘‘financial exigency.’’ The term ‘‘financial exigency’’ had been 
largely undefined in prior Board policies, but during the 1970’s courts 
throughout the country were beginning to interpret it, sometimes very 
restrictively.‘7 The Board sought to define for itself the conditons under 
which reductions of faculty might occur, rather than deferring entirely to 
the judgment of courts. 

Retrenchment procedures were negotiated to permit reduction as 
well as total elimination of programs or departments. Several contracts 
contain objective standards which must exist to initiate the retrenchment 
procedure (e.g., a certain percentage decline in the number of students in 
a given discipline, or reduction of a certain number of faculty positions in 
the legislative funding formula). However, defining objective standards 
for invoking retrenchment is very difficult. In other contracts, the 
retrenchment process can be initiated by the president and/or a faculty 
committee, based on a subjective determination that the need for reduc- 
tion of staff exists. The final decision to invoke the retrenchment pro- 
cedure is made by the Board of Regents. 

The retrenchment procedures negotiated with faculty unions require 
the president to draft a retrenchment plan documenting the need for 
retrenchment, and the number of faculty members to be terminated by 
department, discipline, program, degree and/or area of concentration. 





16 The Board of Regents of Higher Education Rules for Tenure and Termination as 
printed on the professional employment contract. 

17 AAUP v. Bloomfield College, 129 N.J. Super. 249, 322 A.2d 846 (Super. Ct. Ch. 
Div. 1974) aff’d, 136 N.J. Super. 442, 346 A.2d 615 (Super. Ct. App. Div. 1975). 
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The plan is then submitted to a joint faculty and student committee for 
review and recommendation. The final decision is made by the Board of 
Regents. Tenured faculty members are accorded certain rights: termina- 
tion in inverse order of seniority (within the department, program or 
other area selected for retrenchment); no nontenured faculty members to 
be retained in the same discipline to teach courses which tenured faculty 
members selected for layoff are qualified and capable to teach; and twelve 
months’ notice prior to layoff. The coniracts also include a provision that 
procedural defects are grievable, but the substantive decision that retren- 
chment is necessary cannot be grieved. 

Faculty senates and other shared governance mechanisms generally 
survived the collective bargaining process. The faculty senates at Univer- 
sity of Montana and Eastern Montana have continued to function follow- 
ing the election of bargaining agents, and are actually recognized in their 
respective collective bargaining contracts. The University of Montana 
contract states that while the bargaining agent has exclusive right to 
negotiate wages, benefits and terms of employment, the parties 
‘“‘recognize the desirability of a democratic governance system for faculty 
in areas of academic concern.’’'* The matters to be reviewed and recom- 
mended by the University of Montana faculty senate include curricular 
changes, degree requirements, admission and retention of students, and 
development and discontinuance of programs.'® The contract also 
authorizes the faculty senate to designate three faculty members (the 
union also designates three) to review a retrenchment plan before it is 
considered by the Board of Regents. In other contracts, collective bargain- 
ing was actually used to establish a role for the faculty in campus gover- 
nance, whereas, prior to collective bargaining, shared governance had 
been virtually nonexistent. 

One advantage of collective bargaining from a management perspec- 
tive was that it served as a basis for eliminating many past practices and 
customs which hampered administrative decision making. Prior to col- 
lective bargaining, decisions on leaves, work assignments, summer ses- 
sion assignments and many other areas were often governed by past prac- 
tices and customs. For example, at some campuses there were some long- 
standing ‘‘agreements’’ that particular faculty members would teach 
summer school every other year or would never teach an 8:00 a.m. class. 
In view of such practices, the management bargaining team resisted in- 
cluding past-practice clauses in the faculty contracts. More importantly, 
the inclusion of ‘‘entire agreement”’ or ‘‘zipper’’ clauses in the contracts, 
stating that the written collective bargaining contract constitutes the en- 
tire agreement between the parties on all bargainable matters, gave 





18 Article 7.100, Collective Bargaining Agreement Between University Teachers’ 
Union, University of Montana and the Montana University System (July 1, 1981 through 
June 30, 1983). 

19 Td. 
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management the basis for ending many such customs or past practices. In 
negotiations for a first contract (following the election of a bargaining 
agent), the initial proposals presented by the Board of Regents’ bargain- 
ing team never conceded preexisting policies and practices as a base from 
which to negotiate. Instead, the management bargaining team viewed the 
election of a bargaining agent as a return to ‘“‘ground zero.’’ The manage- 
ment bargaining team tried to use the bargaining process as a vehicle to 
strengthen (or, in some cases, regain) management prerogatives. 

The faculty collective bargaining contracts in Montana still contain 
many permissive subjects of bargaining. For example, the University of 
Montana contract requires the administration to ‘‘consult’’ with affected 
faculty prior to selecting department chairpersons and deans.2° The 
Eastern Montana College contract provides for faculty members to be in- 
cluded on search committees for academic administrators, such as deans. 
All of the contracts contain certain restrictions and criteria relative to 
when and under what circumstances layoff of tenured faculty may occur. 
As previously mentioned, the management rights law indicates that 
management may ‘“‘relieve employees from duties because of lack of work 
or funds.’’?1 The contracts reflect traditions of faculty involvement in 
most employment-related decisions, and the unwillingness of both facul- 
ty and management to abandon these traditions. It was often more dif- 
ficult for the Commissioner’s staff to convince campus administrators, 
most of whom were once faculty, than the union negotiators, to abandon 
existing practices. 

Shared governance systems and procedures may be consistent with 
academic traditions, but in the long run they also will hamper manage- 
ment’s ability to respond quickly and effectively to personnel, budget, 
enrollment, or other problems. This is not to advocate that shared gover- 
nance or peer review systems should be abandoned with the advent of 
collective bargaining. However, it is always possible to continue shared 
governance principles through administrative policies and procedures 
implementing management rights, rather than diluting management’s 
decision making authority in the collective bargaining contracts. 


Ill. THE ROLE OF STUDENTS IN THE 
COLLECTIVE BARGAINING PROCESS 


A unique feature of the Montana collective bargaining law is the 


statutory placement of a student representative on the management 
bargaining team: 


When the Board of Regents is the public employer defined in 39-31-103, stu- 





20 Article 16-210 Collective Bargaining Agreement between the University Teacher’s 
Union, University of Montana and the Montana University System 1981-83. 
21 MONT. CODE ANN. § 39-31-303 (1981). 
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dent government at the institution of higher eduction may designate an 
agent or representative to meet and confer with the Board of Regents and the 
faculty bargaining agent prior to negotiations with the professional educa- 
tional employees, to observe those negotiations and participate in caucuses 
as part of the public employer bargaining team, and to meet and confer with 
the Board of Regents regarding the terms of agreement prior to the execution 
of a written contract between the Regents and the professional educational 
employees. The student observer is obliged to maintain the confidentiality 
of these negotiations. 22 


Members of the management bargaining team were at first wary of 
the inclusion of student representatives on the management bargaining 
team, fearing that they would breach the confidentiality of management 
positions and strategy. There have been some notable examples where 
the student representative became a trusted and valuable member of the 
management bargaining team. There were also examples where the stu- 
dent representative was not trusted, and management bargaining team 
members were careful about comments made during caucuses when the 
student representative was present. A student representative was once 
expelled by management from further participation in negotiations after 
he left his notes of a bargaining session on a table in the school library. 
Neither the student nor the student government organization sought to 
challenge this action. 

If management representatives were wary, faculty representatives 
were disconcerted and resentful of the placement of students on the 
management side. Faculty bargainers may have thought that students 
had a greater community of interest with faculty positions, but this cer- 
tainly did not prove to be the case in Montana. Student representatives 
were primarily interested in ‘‘faculty responsibility’ issues. For exam- 
ple, students sought to require through negotiations minimum faculty of- 
fice hours, course outlines to be distributed at the start of the semester, 
teacher evaluation procedures, student participation in faculty tenure 
and promotion decisions, etc. 

The language of the statute authorizing student participation in col- 
lective bargaining does not appear to actually authorize students to pre- 
sent independent proposals during the bargaining process. However, this 
was in effect done and provisions concerning student rights were actually 
included in the contracts. The way this ‘‘tripartite’’ process worked in 
Montana was for the student representative to first present and 
‘“‘negotiate’’ the proposal with the management bargaining team. When 
and if the proposal was acceptable to management, it was presented to 
the union under the guise of a management proposal. At the table, 
however, student-originated proposals were generally presented by the 
student representative. 

The faculty collective bargaining contracts reflect the role of students 





22 MONT. CODE ANN. § 39-31-302 (1981). 








1982-83 UNIVERSITY COLLECTIVE BARGAINING 63 


in negotiations. The University of Montana contract contains an article in 
which the Board of Regents and the union ‘‘recognize the necessity and 
desirability of student participation at all levels of academic decision 
making.’’23 It then specifies student membership on particular faculty 
committees, including committees which evaluate faculty candidates for 
promotion and tenure. Student participation in shared governance pro- 
cedures is recognized in most faculty contracts. Some contracts also pro- 
vide for faculty evaluation by students, including development of the 
evaluation instrument. The majority of faculty contracts also contain a 
student grievance procedure. In the University of Montana faculty con- 
tract, for instance, a student may file a complaint against either a faculty 
member or an administrator for failing to carry out responsibilities defin- 
ed in the contract or in university policy. The complaint is ultimately 
decided by a six-member panel, with two representatives each being ap- 
pointed by the university president, the union, and the student govern- 
ment. Authority for implementation of any remedy rests with the univer- 
sity president. 

In summary, students have secured, through collective bargaining, 
significant rights, including grievance procedures and participation in 
university decision making. There have been no court or administrative 
decisions on either the legality of the student role, or the enforceability of 
student rights clauses. Labor and management representatives have 
basically acquiesced to the above-described role of students in the 
bargaining process. 


IV. THE ROLE OF THE LEGISLATURE 
IN THE BARGAINING PROCESS 


The Montana Public Employee Collective Bargaining Act explicitly 
recognizes that the ‘‘good-faith bargaining’’ requirement is satisfied 
when the public employer submits a negotiated setthement to the 
legislature.24 The implication is that the legislature may or may not fund 
these prelegislative or ‘‘prebudget’’ settlements. There is no statutory re- 
quirement for approval of negotiated contracts or salary settlements by 
the legislature outside of the legislative appropriations process. 

In 1976, the university system negotiated with classified unions a 
year in advance of expiration of contracts in order to submit salary set- 
tlements as part of the governor’s budget to the legislature. Settlements 
were achieved with most of the unions based upon such factors as com- 
parable salaries in the public and private sectors, and the increased cost 
of living. These settlements contained a clause that the wage levels were 
contingent upon adequate funding by the legislature. 





23 Article 20.00, Collective Bargaining Agreement Between University Teachers’ 
Union, University of Montana and the Montana University System (July 1, 1981 through 
June 30, 1983). 

24 MONT. CODE ANN. § 39-31-305 (3) (1981). 








JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 1 


The legislature did not adequately fund the settlements, and in fact 
expressed sharp criticism for the ‘‘irresponsible’’ settlements in the 
university system. Some legislators resented being put on the spot for de- 
nying these increases. Following the legislative session, the university 
system renegotiated and lowered earlier settlements, many of which had 
even been ratified by the employees. This was a bitter and disillusioning 
experience for the unions and, as a result, there were no meaningful 
prebudget negotiations during the succeeding budget cycles. Instead, 
‘“‘prebudget negotiations’’ have consisted of legislative lobbying efforts 
by the unions as well as management. 

The legislature has actually specified in past appropriation bills that 
bargaining units are to receive the same percentage increase (in the ag- 
gregate) as the employees would receive individually if they were not 
represented by a bargaining agent. In other words, the legislature 
authorized the unions to negotiate and allocate the money in any way 
among members of the bargaining unit. The total amount of funds 
available for salaries of bargaining unit personnel, however, was the 
same per capita amount as appropriated for nonbargaining employees. 
The obvious conclusion to be drawn from these events is that the 
legislature holds the purse strings. ‘‘Good-faith’’ bargaining occurs 
within the confines of the total amount of funds appropriated by the 
legislature for bargining unit personnel. 

A similar conclusion is evident from faculty bargaining salary set- 
tlements. The average faculty salaries at campuses represented by 
bargaining agents have not increased vis-a-vis the salaries at nonbargain- 
ing campuses. Between 1974-75 (the year before faculty collective 
bargaining commenced) and 1980-81, the average faculty salary for all 
ranks (professor, associate professor, assistant professor, and instructor) 
increased by the following percentages: University of Montana—47%; 
Montana State University—54%; Eastern Montana College—50%; Mon- 
tana College of Mineral Science and Technology—51%; Western Mon- 





Average Faculty Salaries 
1974-75 
(in thousands of dollars) 
UM MSU EMC_ TECH 
Professor 18.4 17.5 16.9 1757 
Associate 14.0 14.3 13.9 14.3 
Asst. Professor 17.2 12-3 41:3 13.0 
Instructor 10.6 10.0 10.3 — 
All Ranks 14.7 14.1 13.4 14.8 


1980-81 
Professor 24.9 26.1 
Associate 19.9 Sa.7 
Asst. Professor 17.3 17.9 
Instructor 16.0 15.5 
All Ranks 21.6 22.7 
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tana College—54%; Northern Montana College—48%.25 Faculties at 
Montana State and Montana Tech have never been represented by 
unions. 

Most fringe benefits, such as vacations, sick leave, holidays and 
employer contributions to retirement and health insurance are determin- 
ed by statute. In negotiations with both faculty and nonfaculty unions, 
management has never agreed to increase benefits beyond what is pro- 
vided by statute. There have been occasions when the management 
bargaining team has agreed to seek legislation to increase statutory 
benefits. For example, the employer contribution to health insurance was 
dramatically increased with lobbying efforts of university system of- 
ficials, working in conjunction with other executive branch officials. Any 
increase of benefits achieved through legislation has applied to all state 
employees, bargaining and nonbargaining personnel alike. Whether or 
not management could negotiate and agree to increase benefits beyond 
statutory amounts without specific legislation has never been considered 
by Montana courts. 


V. IMPACT OF THE RIGHT TO STRIKE 


The Montana bargaining law provides for mediation and fact finding 
to resolve impasses in negotiations. The mediators are employed by the 
Board of Personnel Appeals, while the fact finders are private citizens 
chosen from a panel of five names supplied by the Board. If fact finding is 
used, the fact finder will issue a report which will be made available to 
the public within 15 days, if the parties have not accepted the fact 
finder’s decision. The statutes also permit the parties to mutually agree to 
submit any or all issues to final and binding arbitration. This latter option 
has rarely, if ever, been exercised by a state employer in Montana. 

Conspicuous in its absence is a prohibition against strikes by public 
employees. In fact, the Montana Supreme Court has recognized public 
employees’ right to strike in a decision affirming a state district court’s 
refusal to grant a state agency’s motion to enjoin a strike.?® 

In January of 1980, three unions representing craft and maintenance 
employees commenced a two-month strike involving bargaining units at 
the University of Montana, Montana State University and Eastern Mon- 
tana College. Classes and other student services continued to be con- 
ducted as scheduled, and essential maintenance work was performed. 
Some faculty members at the University of Montana and Eastern Montana 
College ‘‘boycotted’’ classes for one day in support of the strikers. Salary 
payments for these faculty members were reduced for the one day of 
unauthorized absence. Members of only one nonfaculty union, con- 


sisting primarily of food service employees, walked out in support of the 
strike. 





26 State ex rel. Department of Highways v. Public Employees Craft Council, 165 Mont. 
349, 529 P.2d 785 (1974). 
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The primary issue during the strike was the amount of wage in- 
creases. However, the legislature was not in session at the time. For 
political as well as financial reasons, the university system sought to re- 
main consistent with settlements of other state and university system 
employee unions. The final settlements which ended the strike contained 
a few concessions concerning strike penalties and loss of fringe benefits 
during the strike, but the ultimate wage settlements with the striking 
unions were consistent with other contract settlements of the university 
system and the state. 

A major strike also occurred outside the university system (in the 
state prison and institutional system) which necessitated call-out of the 
national guard to replace the strikers. This strike occurred while the 
legislature was in session, and the parties reached a settlement which 
was later reflected in the legislative appropriation bill. Obviously, from a 
union perspective, it is more effective to strike when the legislature is in 
session, which is in effect a strike against the legislature. 

Since the enactment of the bargaining law in 1973, no campus has 
ever faced a total shutdown as a result of a strike. The possibility of a 
strike has rarely even been mentioned in the course of faculty negotia- 
tions. One theory, which has never been tested in Montana, is that a 
strike by a single faculty bargaining unit would be counterproductive 
because many students would simply transfer to another campus in the 
system. The legislative appropriation for personnel to each campus has 
generally been based upon student enrollment and, therefore, any faculty 
action which causes reduction of enrollment would serve to ‘‘cut their 
own throats.’’ This theory reflects the problem, from a labor point of 
view, of multiple bargaining units in a single university system. The four 
faculty bargaining agents in Montana have not demonstrated very much 
coordination in bargaining strategies or lobbying efforts. Perhaps this is 
because they are affiliated with three different national labor organiza- 
tions. A single system-wide faculty bargaining unit would give the 
faculties considerably more power, both in negotiations and in legislative 
lobbying efforts. 


VI. CONCLUSION 


The centralized authority of the Board of Regents to conduct collec- 
tive bargaining in the Montana University System has produced greater, 
though not complete, uniformity in salary structures and other terms and 
conditions of employment. Management rights have been clarified and 
strengthened through collective bargaining. At the same time, however, 
many traditions of faculty participation in employment-related decisions 
have been recognized and continued as part of collective bargaining con- 
tracts. Students and the legislature have played very significant roles in 
the bargaining process. The roles of these third parties have caused 
frustration and resentment at times for both management and labor, but 
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there are no signs that these roles will be modified or reduced in the 
future. Both labor and management representatives understand and work 
with these third parties much more effectively today than when the 
public employee bargaining law was first enacted. Finally, and perhaps 
most significantly, the Montana University System has enjoyed a fairly 


stable labor relations history, even with the union’s statutory right to 
strike. 














TAX EXEMPT ORGANIZATIONS 
AND COMMERCIALLY SPONSORED 
SCIENTIFIC RESEARCH 


CONSUELO LAUDA KERTZ* 


To encourage private businesses to devote more resources to scien- 
tific research, a new tax credit for research and experimental expenses 
has been added to the Internal Revenue Code by the Economic Recovery 
Tax Act of 1981.1 The availability of the new credit and the existence of 
preferential tax treatment for research expenditures by private businesses 
should cause increased spending for scientific research.2 Colleges, 





* Assistant Professor of Business Administration, Emory University. A.B. University 
of Chicago, 1969; J.D., Emory University, 1975. 

1 All references to Code sections are to the Internal Revenue Code of 1954, as amend- 
ed. Code section 44F was added by section 221(a) of the Economic Recovery Tax Act of 1981 
[hereinafter cited as ERTA] and applies to exenditures made after June 30, 1981 and before 
January 1, 1986. See Black & Boyd ‘‘Research Expenditures Take on New Impetus under 
Provisions of the 1981 Act,’’ 55 J. TAX. 348 (1981) for a discussion of the mechanics of the 
credit. 

2 The commercial sponsor of research is concerned with the preferential deduction 
or amortization provisions of Code section 174 and with the new tax credit for increased ex- 
penditures in Code section 44F. Without Code section 174, expenses incurred to develop 
new processes or products would have to capitalized and amortized over the useful life of 
the asset created. In most cases, the amortization period would be quite long so any benefit 
from the expenditure would be spread oui. However, if the expenses are ‘‘research or ex- 
perimental expenditures,’’ then under Code section 174, the taxpayer may elect either to 
currently deduct the expenses or to amortize them over a period of at least 60 months. These 
elections are very beneficial to the taxpayer because he gets a much more rapid recovery of 
his expenses than would be the ordinary case. 

In addition to this favorable treatment, ERTA creates a new tax ‘‘Credit for Increasing 
Research Activities’ in Code section 44F. The credit is computed as a percentage of the 
‘‘qualifying research expenses’’ made by the taxpayer which exceed similar expenditures in 
base period years specified in the statute. The term ‘‘qualifying research expenses”’ in- 
cludes not only ‘‘in house’’ research conducted by the taxpayer but also includes amounts 
paid for ‘‘contract research.’’ I.R.C. § 44F(b)(1). Contract research expenses are defined as 
65 percent of amounts paid by a taxpayer to anyone, except an employee, for qualified 
research; and qualified research has the same meaning as the term ‘‘research or experimen- 
tal has under section 174.’’ I.R.C. § 44F(d). The Code section excludes from qualifying 
research expenses research conducted outside the U.S., research in the social sciences and 
humanities, and research funded by any other grant or contract. Id. Contract research also 
includes 65 percent of amounts paid by corporations to qualifying nonprofit organizations 
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universities, and other nonprofit scientific research organizations will be 
the beneficiaries of some of this increased business spending. This paper 
will address several related tax questions? important to both the commer- 
cial sponsors and the tax exempt recipients of the research funding: what 
type of activity qualifies as scientific research; how does the acceptance 
of commercial funding for research affect the tax-exempt status of the 
nonprofit organization; and when does the receipt of commercial 
research funding generate a liability for the tax on unrelated business in- 
come. 


DEFINITION OF SCIENTIFIC RESEARCH 


The first problem in defining ‘‘research’’ (or scientific research) is 
that the term is not consistently used or interpreted in the various Inter- 
nal Revenue Code sections in which it appears.* The term is important 
for the commercial entity because it receives tax credits and deductions 
for expenditures for ‘‘research activities’ and for ‘‘research experimental 
expenditures.’’ The meaning of ‘‘research’’ is important for the nonprofit 





for ‘‘basic research.’’ I.R.C. § 44F(e). Those nonprofit organizations include colleges and 
universities and any exempt scientific organization which is organized and operated 
primarily to conduct scientific research and is not a private foundation. ‘‘Basic research’’ is 
defined in Code section 44F(e)(3) as ‘‘any original investigation for the advancement of 
scientific knowledge not having a specific commercial objective’ except basic research con- 
ducted outside the United States and basic research in the social sciences or humanities. 
The definition of ‘‘basic research’ in Code section 44F does not appear in any other Code 
section. In fact ‘‘research’’ is not defined in the sections governing the taxation of nonprofit 
entities. As will be seen in the section on the basic tax exemption, one of the bases for ex- 
emption is performing scientific research in the public interest. This has been interpreted in 
cases, regulations and rulings to connote activity which does not have development of a 
commercial product as its goal. 

3 The problem of funding will become more acute as the universities seek alternative 
sources as government support decreases with budget cuts. For example, as a separate and 
alternative route to tax exempt funding, recent attention has been focused on the possible 
commercial exploitation by the universities of scientific research undertaken by university 
scholars. Direct commercial exploitation is an unusual course for the university and raises 
serious questions beyond those concerning tax status, in part because of the tension which 
exists between pure academic inquiry for the advancement of knowledge and commercial 
feasibility. The problems raised by commercial exploitation of scientific research in terms of 
academic freedom and the role of the university scholar are profound. Faculties are 
justifiably concerned with whether the role of the scholar/researcher in the university will 
be altered to require not only contributions to knowledge but also commercial feasibility. 
On the other hand, the funds generated by these endeavors may ease the pressure on limited 
endowment funds and provide new sources of support for increasingly more expensive 
scientific research and for the universities’ general expenses. There is also little question 
that direct commercial development of inventions or patents by the universities without 
concurrent free and open scientific discussion is not a tax exempt activity. See Biddle, ‘‘A 
Patent on Knowledge,’’ 263 HARPER'S 22, (July, 1981) for an interesting discussion of the 
nontax aspects of this problem. 

4 See note 2 supra. The Internal Revenue Code will hereinafter be referred to in all 
textual material as ‘‘the Code.’’ 
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entity because it can receive its basic tax exemption for engaging in 
“scientific research in the public interest’’ and can avoid the tax on 
unrelated business income for ‘‘research.’’5 In some sections, the Con- 
gress has separately defined the meaning while in others the definition is 
left to the Treasury Department through regulations and rulings and to 
the courts through decisions. Activities which clearly constitute research 
for purposes of credits and deductions for the commercial entity (in- 
cluding the systematic development of new commercial products) do not 
necessarily constitute research for purposes of the basic tax exemption 
and for purposes of the exemption from the unrelated business income 
tax for the nonprofit entity. The activities which qualify for tax exemp- 
tion are more narrow than those for which the commercial entity may 
claim preferential benefits. This paper deals primarily with the concerns 
of the tax exempt recipient of the commercial funding for scientific 
research. 


THE BASIC TAX EXEMPTION 


There are two separate but related questions from the point of view of 
the tax exempt organization: does the commercially funded activity affect 
the organization’s basic tax exemption; and, even if the basic tax exempt 
status is unaffected, does the activity generate liability for the tax on 
unrelated business income. A university or college will seldom be con- 
cerned (at least not because of research activity) about the question of tax 
exempt status.* This is so because, generally, a university will have 





5 The term ‘‘research’’ is not synonymous with ‘‘scientific’’ and scientific research 
may be either ‘‘fundamental’’ undirected research or may be ‘‘applied’’ research. The ex- 
empt organization regulations explain that: 

[t]he determination as to whether research is ‘‘scientific’’ does not depend on 
whether such research is classified as ‘‘fundamental’’ or ‘“‘basic’’ as contrasted 
with ‘‘applied”’ or ‘‘practical.’’ On the other hand, for purposes of the exclusion 
from unrelated business taxable income provided by Code section 512(b)(9) it is 
necessary to determine whether the organization is operated primarily for 
puposes of carrying on ‘fundamental,’ as contrasted with ‘applied,’ research. 
Treas. Reg. §§ 1.501(c)(3)-1(d)(5)(1). 
Applied research has been described as an: 

undertaking carried on for exploitation or application in commercial or industrial 
fields, whereas fundamental research may be arbitrarily defined as undirected 
research pursued solely for satisfying human curiousity and with no direct prac- 
tical application intended or in mind. Hearings before Ways and Means Commit- 
tee, 85th Cong., 2d Sess., 1152 (1956) (statement of Dr. Clifford C. Furnas, 
Chancellor of the University of Buffalo) cited in 1.R.S. ExeMpT ORGANIZATION HAND- 
BOOK, MT 7751-18, 37 (89)(4). 

6 The term ‘‘university’’ will be used in this article to refer to organizations referred 
to in Code section 512(b) which include colleges, universities and hospitals. No definition 
of college or university appears in the Code or regulations but the terms certainly connote 
the granting of degrees to members of the student body. The existence of a regular student 
body and faculty has importance for another reason. In order to avoid classification as a 
private foundation, an organization can either be publicly supported or can be structured as 
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several bases for tax exemption, including charitable, educational, and 
scientific purposes.” The finding that an activity carried on by a universi- 
ty furthers any of these bases is sufficient for exemption. 

However, besides a university, there is another type of research 
organization which qualifies for an income tax exemption, that is, an 
organization which engages exclusively in the pursuit of scientific 
research in the public interest.* This will include a research institution 
which does not maintain a regular student body, but arguably also in- 
cludes a separately incorporated entity controlled by a university but 
separate from it. Not only are the criteria for basic exemption different for 
university, as opposed to nonuniversity organizations, but the unrelated 
business income tax provisions governing ‘‘scientific’’ organizations dif- 
fer from those governing universities. Income from some activities may 
be exempt from taxation if performed by colleges and universities and 
may be arguably not exempt if performed by a scientific organization 
which is not a university.° 

There are two separate, but interrelated, sets of cases and rulings 
which illustrate these two different tax aspects of research activity. The 
first set deals with whether an organization qualifies as exempt from tax- 
ation at all (an issue which generally does not arise in the case of a 
university) and the second set deals with whether income generated by 
commercially sponsored research activities of an exempt organization is 
sufficiently related to the organization’s exempt purposes to avoid the tax 
on unrelated business income. It should be obvious that if an activity is 
sufficiently related to exempt purposes to qualify for a basic tax exemp- 
tion, it cannot be ‘‘unrelated’’ and thus cannot generate income tax 
liability. 

An organization can qualify as a tax exempt scientific organization if 
it carries on scientific research in the public interest. The regulations 
make it clear that scientific research is regarded as being carried on in the 
public interest only if one of three tests is met: any patents, copyrights, or 
processes are made available to the public on a nondiscriminatory basis; 
the research is performed for the United States or a State; or research is 
directed towards ‘‘benefiting the public.’’*° (Research ‘‘benefits the 





a hospital, a medical research organization, or an educational organization which normally 
has a faculty and student body. See I.R.C. §§ 509(a)(1) and 170(b)(1)(A). If a nonpublicly 
supported organization is simply engaged in scientific research without meeting the re- 
quirements of being a hopsital, a medical research organization operated in conjunction 
with a hospital or is an educational organization with no regular faculty and student body, 
the organization would be classified as a private foundation. 

7 See I.R.C. § 501(c)(3). 

8 Id. 

® See p. 80, infra. 

10 See Treas. Reg. § 1.501(c)(3)-1(d)(5)(iii) (1981) and Pvt. Rul. 8146012. While Inter- 
nal Revenue Code section 6110(j) states that private rulings, determination letters and 
technical advice memoranda may not be cited by another taxpayer as authority or prece- 
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public”’ if, for example, it is carried on to educate students or it is carried 
on for purposes of prompt publication and disclosure of all research 
results.)!1 The tests in the regulations are alternative ways to meet the 
public interest requirement. However, an organization will not be regard- 
ed as performing scientific research in the public interest if it performs 
research only for its creators, even if publication of results occurs. 12 

One of the ways an organization carries on research in the ‘‘public 
interest’? occurs when ownership rights to the results of research are 
made available to the public on a nondiscriminatory basis.‘ As a means 
of making the results of research available to the public, one person may 
be granted the exclusive right to use a patent, copyright, process or for- 
mula, if the granting of such an exclusive right is the only practicable 
manner in which the patent, copyright, process or formula can be utiliz- 
ed to benefit the public.1* In such a case, however, the research from 
which the patent, copyright, process, or formula resulted will be regard- 
ed as being carried on in the public interest only if it meets an alternate 
test and is either carried on for a governmental entity or is otherwise 
regarded as being conducted to benefit the public, such as by being con- 
ducted for the purpose of publication.‘5 This latter requirement was 
designed to preclude commercially sponsored research from being car- 
ried on by a scientific organization with the results being utilized solely 
by the commercial sponsor and at the same time the results of the 
research being withheld from the public. 


This can be illustrated by Revenue Ruling 76-296, which addresses 
the questions of under what circumstances commerically sponsored 
research is considered to be carried on in the public interest within the 





dent, they are extremely valuable to illustrate results which have been reached concerning 
types of research activity carried on by tax exempt organizations. 

11 Td. 

12 For example, Revenue Ruling 69-526, 1969-2 Cumulative Bulletin 115 concerned a 
nonprofit organization created by a group of physicians for the purpose of conducting scien- 
tific research into the cause and treatment of cardiovascular conditions and diseases. The 
organization’s creators also had private practices which were operated from adjacent 
facilities. The organization’s facilities were maintained separately from those of the 
physician-creators and were used exclusively for the organization’s research. The personal 
benefit to the physician-creators in the form of increased prestige and enhanced reputation 
did not detract from the public benefits flowing from the organization and thus the 
organization qualified as an exempt scientific organization. 

13 See Treas. Reg. § 1.501(c)(3)-1(d)(5)(iv)(b) (1981). 

14 Td. 

15 Treas. Reg. § 1.501(c)(3)-1(d)(5)(iv) (1981); See also Rev. Rul. 65-298, 1965-2 C.B. 
163 which concerned a scientific organization, organized and operated exclusively for the 
purpose of carrying on research into certain diseases and to develop methods for preven- 
tion, diagnosis and treatment of those diseases. No research had yet been conducted, 
although seminars and the like had been held, but it was anticipated that any results when 
available would be made available to the public on a nondiscriminatory basis. Because the 
organization also sponsored lectures and seminars, it was both a scientific and educational 
organization. 
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meaning of section 501(c)(3) and under what circumstances the research 
activity of an otherwise exempt scientific organization generates 
unrelated business income.'® 

The ruling describes situations which differ primarily in the prompt- 
ness of publication of results, even though in all cases described the 
sponsors of the research have the right to obtain ownership or control of 
anything resulting from the research. Promptness of publication is a 
determinative factor because scientific research that is utilized by the 
commercial sponsor must meet the public benefit/publication test of the 
regulations to constitute scientific research carried on in the public in- 
terest for purposes of basic exemption of the organization: 


To meet the test, the publication must be adequate and timely. Some public 
disclosure beyond that which flows naturally from the issuance of a patent is 
required. In addition, the publication must disclose substantially all of the 
information concerning the results of the research which would be useful or 
beneficial to the interested public.” 


The publication must also be ‘‘reasonably prompt,’’ although the 
right to seek a patent need not be jeopardized by premature publication. 
The ruling holds that the sponsor has the right, by reasonably diligent ac- 
tion, to secure patents or copyrights resulting from the research. 
However, as soon as these rights have been secured, adequate publica- 
tion of the results of the research must be promptly made to assure that 
the public benefit test is met. When research results are withheld entirely 
or are delayed beyond the time reasonably necessary to establish patent 
or other ownership rights, the publication test is not met and the research 
is not considered to be carried on in the public interest. 

If an organization agrees to take on research which is not in the 
public interest, it is engaging in an activity which is not exclusively 
‘“‘scientific’’ within the meaning of Internal Revenue Code section 
501(c)(3).1® That activity then does not contribute importantly to the pur- 
poses for which the exemption is granted and is, therefore, the conduct of 





16 Rev. Rul. 76-296, 1976-2 C.B. 142. The organization in the ruling undertakes 
‘“‘commercially sponsored scientific research’’ which is defined in the ruling to mean scien- 
tific research undertaken pursuant to contracts with private industry. The sponsor of the 
research receives the rights to the results and ownership of all patents resulting from work 
on the project. The ruling goes on to describe two situations. The first is one in which the 
results of the research, including relevant information, are published in a form which is 
made available to the general public as developments warrant. If patent rights are involved, 
publication can be delayed for a time to allow a reasonable opportunity to establish such 
rights through the filing of applications for patents. In situation two, however, the organiza- 
tion agrees, at the request of the sponsor, to forego publication of the results on the project 
to protect against disclosure of processes or technical data which the sponsor desires to 
keep secret for business reasons. In some instances, delays are made in publication because 
the sponsor wishes to defer initiation of the patent procedures. 

17 1976-2 C.B. at 142. 

18 Td. 
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an unrelated trade or business within the meaning of Code section 513. 
What is left unsaid in the ruling, but is certainly implied, is that if scien- 
tific research conducted ‘‘not in the public interest’’ became the 
‘‘primary’’ purpose of the organization, then the basic tax exemption 
would be lost. Conversely, it is also clear that if an activity contributes 
importantly to the scientific purposes of the organization, it is not 
‘“‘unrelated’’ within the definitions applicable to the unrelated business 
income tax.19 

Besides the ‘‘public interest’’ requirement, the other major issue 
which is often raised to deny the basic exemption to a scientific organiza- 
tion is imposed by the Treasury regulations excluding the testing of pro- 
ducts or materials from the definition of ‘‘research.’’ The regulations 
state that scientific research does not include activities normally carried 
on as an incident to commercial or industrial operations such as ‘‘the or- 
dinary testing or inspection of materials or products or the designing or 
construction of equipment.’’2° These activities are also excluded from the 
definition of research expenditures for purposes of Code section 174.?1 

There are many rulings which describe organizations found to be 
engaged in ordinary commercial testing and are thus found not be tax ex- 
empt.2? The primary rule is that where testing is carried on as part of a 
commercial operation, the organization which does the testing does not 
qualify as a Code section 501(c)(3) exempt organization.2 In Revenue 





19 The importance of prompt publication of results can be further illustrated by ex- 
amination of the activites of an independent organization which conducts research into pro- 
blems of higher education. See Pvt. Rul. 7937061. Results of its studies are generally made 
available to the public on a nondiscriminatory basis. If a fee is charged for the research, 
publication of results does not include any information which would identify the institution 
being studied, but methodology, process and results are published. On this basis the 
organization was found to be tax exempt and the income generated from its activities was 
found not to be subject to the unrelated business income tax since the research was carried 
on in the public interest and furthered the organization’s exempt purposes. 

20 Treas. Reg. § 1.501(c)(3)-1(d)(ii) (1981). 

21 Treas. Reg. § 1.174-2(a} (1981). 

22 For example, an organization which developed and designed new labor-saving 
machinery and then sold or granted licenses with respect to copyrights and patents 
developed did not qualify as a scientific organization because such development resulted in 
commercially feasible equipment. Rev. Rul. 65-1, 1965-1 C.B. 226. This is to be contrasted 
with an institute which did research in the general area of fire safety, including the develop- 
ment of tests and experiments to determine the fire safety characteristics of various 
materials. See Pvt. Rul. 7930005. Of great importance to the finding that this organization 
did scientific research in the public interest was the fact that the results of the research were 
made available to the public. Even though the organization was found to be exempt as a 
scientific organization because of its published, general research into materials 
characteristics, its separate activity of testing commercial products for manufacturers was 
not found to be scientific research. This same organization also did pre-service and in- 
service examinations and evaluations of nuclear power plants. The results of these examina- 
tions were necessary to receive certification of operating safety for the plants and, as such, 
the activity was found to be an unrelated trade or business and taxable under section 511. 

23 See Rev. Rul. 68-373, 1968-2 C.B. 206. 
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Ruling 68-373, the organization’s principal activity was the clinical 
testing of drugs for commercial pharmaceutical companies. The testing 
results were necessary to get FDA certification of the products. Because 
the testing was necessary for an ordinary commercial operation, even 
though the results were freely available to the public, and even though 
highly trained scientists were to perform the tasks, the organization did 
not qualify as an exempt scientific organization. Similarly, an organiza- 
tion whose activities consisted of inspection, testing and safety certifica- 
tion of cargo shipping containers was not operated exclusively for testing 
for the public safety or for scientific purposes.?4 


THE TAX ON UNRELATED BUSINESS INCOME 


The rulings discussed above all deal with the issue of whether an 
organization qualifies as an exempt organization under Code section 
501(c)(3). A separate line of cases and rulings deals with the next con- 
sideration, that is, assuming the organization is tax exempt, whether the 
income generated by each activity in which the organization engages is 
“‘related’’ to exempt purposes. This is important because Code section 
511 imposes a tax on the ‘‘unrelated’’ business income of an otherwise 
tax-exempt organization.?5 If income is generated by activities related to 
exempt functions, it is, of course, exempt from tax. The term ‘‘unrelated 
trade or business’’ means: 


Any trade or business the conduct of which is not substantially related 
(aside from the need of such organization for income or funds or the use it 
makes of the profits derived) to the exercise or performance by such 
organization of its charitable, educational or other purpose or function con- 
stituting the basis for its exemption under section 501. . . .26 


To be subject to the unrelated business income tax three conditions 
must exist: the income must be from a trade or business; the trade or 
business must be regularly carried on; and ‘‘the conduct of such trade or 
business (must not be) substantially related . . . to the organization’s per- 
formance of its exempt function.’’?” Under the regulations, the term trade 
or business generally includes ‘‘an activity carried on for the production 
of income from the sale of goods or performance of services.’’2* For pur- 





24 Rev. Rul. 78-426, 1978-2 C.B. 175. 

25 Showing that the activity is related to exempt functions is also important because 
state universities may use industrial development bonds to finance building of research 
facilities. If research is a trade or business, even if income it is excluded from the tax by 
Code sections 512(b)(7)-(9), it is still generated as a result of an unrelated trade or business 
and may disqualify the interest from the bonds to finance the facilities from tax exempt 
status. See Treas. Reg. § 1.103-7(b)(2) (1981). 

26 L.R.C. § 513(a). 

27 Treas. Reg. § 1.513-1(a) (1981). 

28 Treas. Reg. § 1.513-1(b) (1981). 
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poses of this article, the assumption will be made that most of the 
research undertaken by a university would be considered to be a trade or 
business, regularly carried on, if it were conducted by a commercial 
enterprise. This assumption, of course, might be inappropriate for some 
types of grants and its applicability should be questioned in any given 
case.?9 

The primary question, then, is whether a particular activity is 
“‘unrelated’’ to exempt purposes. An examination is made of the relation- 
ship of the activity to the organizations’ exempt purpose.%° Further, 
Treasury Regulation Section 1.513-1(d)(2) explains that a: 


[t]rade or business is ‘‘related’’ to exempt purposes . . . only where the con- 
duct of the business activities has causal relationship to the achievement of 
exempt purposes (other than through the production of income); and it is 
‘‘substantially related,’’ for purposes of section 513, only if the causal rela- 
tionship is a substantial one. (emphasis added) 


Income from the performance of exempt functions, of course, does 
not constitute income from the conduct of an unrelated trade or 
business.*1 Thus, if the research in question furthers the educational or 
the scientific research purposes of the organization, the income 
generated by such research is substantially related to exempt purposes 
and is not, therefore, subject to income tax.3? It must also be remembered 
that the activity itself must further the exempt purposes. It is not suffi- 


cient to examine the use of the income generated by the activity.? It 
should also be pointed out that in order to meet this test the con- 
templated contribution of the research to the exempt ‘‘scientific’’ pur- 
poses of an organization must be substantial in relation to the income 
received, rather than merely incidental.** Thus, the examination of 
whether an activity is engaged-in to further exempt purposes is impor- 





29 See, e.g., Pvt. Rul. 7905129 (one time sale of computer programs by exempt 
organization is not ‘‘regularly carried on’’). 

30 Treas. Reg. § 1.513-1(d)(1) (1981). 

31 Treas. Reg. § 1.513-1(d)(4)(i) (1981). 

32 It is also evident that if an organization engaged in enough activity which was 
unrelated to its exempt purposes, it would lose its basic exemption since it would no longer 
be operated ‘‘primarily’’ for exempt purposes. 

33 See Treas. Reg. § 1.502-1 (1981) and I.R.C. § 513(a) (1981). 
34 Treasury Regulation Section 1.513-1(d)(3) (1981) provides: 
In determining whether activities contribute importantly to the accomplishment 
of an exempt purpose, the size and extent of the activities involved must be con- 
sidered in relation to the nature and extent of the exempt function which they pur- 
port to serve. Thus, where income is realized by an exempt organization from ac- 
tivities which are in part related to the performance of its exempt functions, but 
which are conducted on a larger scale than is reasonably necessary for perfor- 
mance of such functions, the gross income attributable to that portion of the ac- 
tivities in excess of the needs of exempt functions constitutes gross income from 
the conduct of unrelated trade or business. 
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tant both for the determination of basic tax exempt status and for the 
determination of any tax liability of an otherwise exempt organization. 

Beyond the exemption from tax for ‘‘related’’ activities, there are 
statutory modifications to the definition of unrelated business taxable in- 
come for items which are unrelated to exempt functions but are never- 
theless not taxed.?5 Excluded from taxable income, even in cases in 
which these items are unrelated to exempt functions, are items such as 
interest, dividends, rents and royalties.** In addition, three separate 
modifications to the definition of unrelated business taxable income ex- 
clude from taxation income derived from particular kinds of research. 

Code section 512(b)(7) excludes from the definition of unrelated 
business income all income derived from research for the United States 
or any state or political subdivision.3”7 Code section 512(b)(8) provides 
that 


‘‘{ijn the case of a college, university, or hospital, there shall be excluded 
all income derived from research performed for any person, and all 


deductions directly connected with such income.’’ 


Finally, Code section 512(b)(9) provides: 


‘‘fiJn the case of an organization operated primarily for purposes of carry- 
ing on fundamental research the results of which are freely available to 


the general public, there shall be excluded all income derived from 
research performed for any person, and all deductions directly connected 
with such income.’’ 


These exclusions appear on their face to be quite broad and should en- 





35 T.R.C. § 512(b). 

36 One ruling gives us some insight into how the royalty income from patents is 
handled by a section 501(c)(3) organization. See Rev. Rul. 76-297, 1976-2 C.B. 178 
(organization promoted scientific investigation and research at a university). Among other 
things, it accepted inventions of individuals associated with the university for review. If ap- 
propriate, it filed a patent application. At the same time the inventor executed an ir- 
revocable assignment of all his rights to the organization in return for a fixed percentage of 
royalties received from the license fees. The ruling holds that, since the organization was 
both the beneficial and legal owner of the patents, the amounts paid to it under licensing 
agreements constituted royalty income rather than fees for development and management 
service. But cf. Rev. Rul. 73-193, 1973-1 C.B. 262 (in which the exempt organization merely 
managed the patents and collected a small percentage for its fee). In that case the exempt 
organization was not the beneficial owner of the patent and, therefore the income it received 
was not excluded from the definition of unrelated business income by Code section 
512(b)(2) which excludes ‘‘royalties’’ from the unrelated income. A university, then, which 
reaps the benefit of scientific research through patent royalties must retain ownership of the 
patent rights. 

37 This is illustrated by Private Ruling 8028004 in which development of solar water 
heater research for a governmental entity was found to be nontaxable. I.R.C. § 512(b)(7) 
(1981). 
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compass most research activity of a college or university while limiting 
the automatic statutory exclusion for scientific research done by other en- 
tities only to organizations which engage in published ‘‘fundamental,’’ 
as opposed to applied, research.3* A scientific organization which is not 
a university, college or hospital is more limited in the types of research it 
can undertake and still qualify for the exclusion from income under Code 
section 512(b)(9).39 

It is also clear that the meaning of ‘‘research’’ for a college or univer- 
sity described in Code section 512(b)(8) should not be limited to ‘‘fun- 
damental’’ published research. Further, by enacting the modifications to 
the definition of unrelated business income to exclude from taxation in- 
come from ‘‘research,’’ the Congress intended for income from even 





38 The interpretation that the Code section 512(b)(8) exclusion for universities and 
hospitals should be read more broadly than the exclusion of income for ‘‘fundamental 
research’’ organizations described in Code section 512(b)(9) is supported by the legislative 
history of the unrelated business income tax provisions. The unrelated business income tax 
was added to the Internal Revenue Code of 1939 by the Revenue Act of 1950. The research 
exemptions of the 1939 Code were retained in the 1954 Code and have remained virtually 
unchanged since that time. The research exemptions which first appeared in the House ver- 
sion of the 1950 Act were clearly intended to exempt from tax income derived from research 
for the United States or any of its agencies, since most of this work is done on a cost basis. 
‘*Research’’ would include not only fundamental research but also applied research such as 
testing and experimental construction and production. H. Rep. No. 2319, 81st Cong., 2d 
Sess., 1950 C.B. 330, 409 (1950). 

The Senate Finance Committee added amendments to the House version to expand the 
exemption for universities to include all ‘‘work’’ as well as research done for governments. 
See S. Rep. NO. 2375, 81st Cong., 2d Sess., reprinted in 1950 U.S. Cope Conc. AD. News 
3053. The Conference Committee limited the Senate amendment by changing the word 
‘‘work’’ to ‘‘research’’ performed for the federal government or the states without explain- 
ing the difference between the two words. As finally adopted, the provisions, which are still 
part of the Code, provide exclusions for all research done for anyone by a college, university 
or hospital and by a ‘‘fundamental”’ research scientific organization. See H. Rep. No. 3124, 
81st Cong., 2d Sess., 1950-2 C.B. 580, 598. 

39 Private Ruling 7736041 deals with the question of whether the exclusion provided 
by Code section 512(b)(9) applies to income derived from research which is not freely 
available to the public. The ruling concerns a section 501(c)(3) scientific organization 
whose purposes are to ‘‘encourage, foster and conduct scientific investigations and 
research, and to acquire and disseminate knowledge in relation thereto.’’ In the ruling the 
organization occasionally received income from projects under contracts which contained 
proprietary clauses which restricted public dissemination of results. Of great importance to 
the holding is the fact that the revenue agent conceded that the organization was operated 
primarily for the purpose of carrying on fundamental research, the results of which usually 
were freely available to the public. The ruling holds that in such a case all income from 
research by such an organization performed for any person is excluded from unrelated 
business income. Thus, if the first part of Code section 512(b)(9) is satisfied (the organiza- 
tion is operated primarily to carry on fundamental research which is freely available to the 
public) then the exclusion or modification provided by (b)(9) applies to all research income, 
regardless of the source. Accordingly, income from the ‘‘restricted’’ projects in question is 
not included in the computation of an unrelated business income. The exclusion, therefore, 
applies to occasional income from research which is not readily available to the public, pro- 
vided the organization otherwise meets the requirements of section 512(b)(9). 
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‘“‘unrelated’’ research to be exempt from tax in the case of a college, 
university or hospital. Without a broad and inclusive reading, Code sec- 
tions 512(b)(7), (8) and (9) are superfluous because income from research 
‘‘related’’ to exempt purposes of an exempt organization is already ex- 
cluded from taxation. 

The difference in treatment for nonuniversity organizations engaged 
in applied research raises another issue. There should be some concern 
on the part of universities which conduct commercially sponsored 
research through separately incorporated entities about whether that en- 
tity qualifies for the broad Code section 512(b)(8) modification to income 
since (b)(8) is, by its terms, limited to research conducted by a college, 
university or hospital. There is a real question about whether income 
generated by a separately incorporated applied research facility will be 
exempted from tax under the broad research exclusion applicable to 
universities. The Service may take the position that the entity must itself 
be a university (and not merely administered by a university) to qualify.*° 

In addition, the Internal Revenue Service tends to read the 
‘“‘research’’ exclusions of Code section 512(b)(7)-(9) narrowly,*! by at- 
tempting to limit the activities it considers to be research.42 The Service 
has apparently recognized that research in the case of a university in- 
cludes other than fundamental research and has adopted at least part of 
the definition found in the legislative history discussed at note 38.43 The 
regulations under Code section 512, while not attempting to define 
“‘research,’’ do explain what is excluded from the definition. Treasury 
Regulation Section 1.512(b)-1(f) repeats the three statutory modifications 
for research and then goes on to explain that the term ‘‘research’’ does 
not include: 





40 See Pvt. Rul. 8028004 discussed infra note 48. This private ruling also raises the 
issue of whether the separately incorporated entity is a ‘‘support organization’’ under sec- 
tion 509(a)(3) for purposes of avoiding private foundation status. 

41 The narrow view of what constitutes ‘‘research’’ for purposes of the statutory ex- 
emption may affect one phase of research related income derived by a university: Exempt 
Organization Handbook, I.R.M. 7751 (37) 89 (7), has stated that: 

[mJost of the work performed by universities, colleges, and foundations for the 
Government is awarded on the basis of so called ‘research and development con- 
tracts.’ It is necessary, therefore, to distinguish between the two as research in- 
come from such contracts is excludable from unrelated business income, whereas 
income resulting from development work is not. Consequently, if an exempt col- 
lege, university or foundation receives a contract from any Government agency for 
the development of a particular device, instrument, or equipment, the income 
from the development work under that contract is taxable if the development work 
constitutes a trade or business regularly carried on by the organization and is 
unrelated to its exempt purposes. I.R.S. EXEMPT ORGANIZATION HANDBOOK, I.R.M. 

7751(37) 89 (7). 

42 See Pvt. Rul. 8020009 (drug testing considered to be commercial testing and 
therefore not research). 

43 See also Pvt. Rul. 7924009 (concerning defense-related applied research). 
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activities of a type ordinarily carried on as an incident to commercial or in- 
dustrial operations, for example, the ordinary testing of materials or pro- 
ducts or the designing or construction of equipment, buildings, etc. The 
term ‘‘fundamental research’’ does not include research carried on for the 
primary purpose of commercial or industrial application. 


This is the same test used in the section 501 regulations to preclude a 
‘‘testing’’ organization from receiving exempt status as a scientific 
organization. This regulation was meant (1) to exclude the ordinary 
testing of materials from the definition of ‘‘research’’ and (2) to exclude 
from the definition ‘‘fundamental research’’ applied work which has a 
primary purpose of commercial application.*4 It was not meant to 
preclude a college or university from engaging in applied scientific 
research which is not equivalent to ordinary testing of materials. 

Colleges, universities and hospitals are taxed on income from or- 
dinary ‘‘testing’’ of materials or products.*® What constitutes ‘‘testing’’ 
and what constitutes research is often a close factual question; the deter- 
mination generally turns on whether the researcher has control over 
selection of the testing protocol and the eventual use made of the 
research product.*® This problem of proving relatedness can be il- 





44 Revenue Ruling 54-73, 1954-1 Cumulative Bulletin 160, which is basically a 
restatement of the regulations under the 1939 Code, states that the ‘‘research exclusion for 
colleges and universities encompass both fundamental and applied research.”’ It also states 
that ‘‘the term ‘research’ does not include activities of a type ordinarily carried on as an in- 
cident to commercial or industrial operations.’’ This statement of the rule does not answer 
the question of whether a given fact situation fits under that rule. The National Office has 
acknowledged that no distinction should be made for purposes of section 512(b)(8) (ap- 
plicable to a college, university, or hospital) between ‘‘fundamental,’’ ‘‘basic,’’ ‘‘applied,”’ 
“‘practical’’ or ‘‘developmental’’ research. See Pvt. Rul. 7831047 (which deals with an 
organization which engaged in Department of Defense research). The ruling concluded that 
the contract for research at cost plus a fixed fee constituted an unrelated trade or business. It 
further concluded that the income from the contract is excluded from unrelated business in- 
come by section 512(b)(8) of the Code. The ruling appears to treat the institute as part of the 
university and assumes, without so stating, that defense research is not an exempt purpose 
of the university. See also Pvt. Rul. 7846002 (Code section 512(b)(8) applies to exclude in- 
come from expei'r-ental prototype development) and Pvt. Rul. 7924009 (which concerns an 
organization invoived in Air Force defense contracts and comes to the same conclusion). 

45 See, e.g., Private Ruling 7852007 in which a university program to certify 
hydraulic systems for manufacturers of equipment used to prevent contamination of public 
water supplies was found to generate unrelated business income. This can also be il- 
lustrated by other rulings. For example, a contract was entered into between a commercial 
sponsor and hospital to test new blood scanning equipment. The Service ruled that the 
primary purpose for engaging in the activity was to test the efficiency or accuracy of new 
laboratory equipment for the manufacturer which did not constitute ‘‘research’’ for pur- 
poses of Code section 512. See Pvt. Rul. 7902019. See also Pvt. Rul. 8028004 (development 
of medical diagnostic machines for commercial business enterprise was not exempt. Ex- 
empt organization failed to show that research contributed importantly to accomplishment 
of its own purposes.) 

46 See Anateus Lineal 1948, Inc., 366 F. Supp. 118 (W.D. Ark. 1973) in which a 
pathology research organization was found to be exempt though it performed pathology 








82 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 1 


lustrated by the result reached in Private Ruling 7852007 concerning 
various activities conducted by different departments of a university. The 
ruling found that the analysis of specimens submitted by private practi- 
tioners to the oral pathology laboratory of the dental school was the or- 
dinary testing of specimens and was an unrelated trade or business. This 
result was reached even though some of the speciments were retained for 
classroom use and some of the case analyzed by the pathologists were 
discussed in classes. The Service ruled that these classroom uses were 
not sufficient in relation to the volume of specimens analyzed to classify 
the oral pathology activity as substantially related to an exempt function 
of the dental school.*7 

The rulings and the few decided cases illustrate that the organization 
has the burden of showing the relationship of the income-generating ac- 
tivity to its exempt purposes. One way this can be successfully ac- 
complished is if the researcher-scholar maintains control of the ex- 
perimental process and utilizes the processes and results in furthering 
the exempt organization’s activities. For example, Private Ruling 
7936006 dealt with income received by a medical school from the testing 
of pharmaceutical products pursuant to contracts with pharmaceutical 
companies. The college researchers had the responsibility for the design 
and managment of the research protocol and the studies were conducted 
using the school’s facilities, with its professors, technicians and 





testing services for a fee for hospitals and physicians. This pathology research organization 
maintained extensive teaching files of specimens, held classes for health professionals and 
attempted to advance research techniques. It was, therefore, found to be exempt and was 
not found to have unrelated business income. Similarly, in a case in which a hospital was 
engaged in teaching residents, interns and nurses and had an active teaching program in the 
pathology department, it demonstrated a need to have a high volume of leboratory samples 
because only a relatively small portion were found to be abnormal. See St. Luke’s Hospital 
of Kansas City, 494 F. Supp. 85 (W. D. Mo. 1980). To generate volume, specimens were 
tested for a fee for staff physician’s private practices. This testing program was found to con- 
tribute importantly to the hospital’s exempt medical education purposes. See also Pvt. Rul. 
8139014. 

47 In this same ruling the agent questioned other university activities, which even the 
National Office agreed were related to exempt functions of the university, including income 
from consultations and expert witness testimony fees generated by participation of 
psychiatric residents in the School’s Forensic Medicine Program and the income from 
development of an educational program which was eventually used at a community college. 
What is disturbing is that all of the activities described in the ruling contributed to both the 
research and teaching functions of the university and for that reason did not appear to be 
unrelated. Further, under the facts in Private Ruling 7852007, even if the activities were 
unrelated to exempt purposes, the exclusion provided by Code section 512(b)(8) should 
have been broad enough to encompass all the activities. The audit inquiry into such ac- 
tivities appears to be misplaced. Such misplaced inquiry is also seen in Private Ruling 
8035007 in which the National Office was asked to rule on whether the publication of a 
scholarly journal by a university business school generated unrelated business income. The 
National Office overturned the conclusion of the examining agent finding instead that 
publication of the scholarly journal was a related activity. 
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students. The results were utilized in the instruction of graduate 
students. Results of the studies were also published in scholarly journals. 

The Service found that the primary responsibility for the research lay 
with the college researchers, the studies themselves involved the search 
for new and improved methods of treating the sick, the results were 
published in scholarly journals, and the activities aided in the -astruc- 
tion of students. Therefore, for all these reasons, the research furthered 
the exempt purposes of the school in the promoting and teaching of 
medical science. The ruling went on to say that the income derived from 
the research would have been excluded from taxation by Code section 
512(b)(8) even if the research had not been so related to the exempt pur- 
poses of the college. The ruling concludes that because the college was 
concerned with new applications for products or drugs to improve the 
ability to treat disease, the studies were not merely quality control or or- 
dinary testing for safety certification purposes. 

This is to be contrasted with the factual determination made in 
Revenue Ruling 68-373, discussed earlier and with Private Ruling 
8016010, in which all the drug-testing protocols were designed by a drug 
company. Where the drug companies retained control of the testing pro- 
tocol, it was not proven by the exempt hospital that the research fur- 
thered its exempt patient care or research functions. In that case, the in- 
come from the drug studies was found to be unrelated business income.** 


CONCLUSION 


The institutions which are the most successful in protecting both 
their basic exemption and in avoiding the unrelated business income tax 
are those which can demonstrate a substantial relationship between the 
questioned activities and the furtherance of their exempt purposes. This 
is demonstrated in part by retaining control of the research design, by using 
facilities, students and personnel of the exempt organization, by using 
results in teaching of students, and by retention of publication rights. 
Even though income from unrelated research activities should be exclud- 
ed from taxation by Code section 512(b)(7)-(9), the most successful ap- 
proach is to show that the questioned activity is related to exempt pur- 
poses in the first place without ever reaching the Code section 512(b) ex- 
clusion issue. It is important to remember that the need for funding to 
keep personnel active or to generate income for other exempt purposes 
are not sufficient to avoid application of unrelated business income tax. 





48 See also Private Ruling 8028004 in which the Service found several activities of a 
separately incorporated research organization, including the development of medical 
equipment for a manufacturer and the performance of a nonpublished air pollution study 
for a local manufacturer, to be unrelated to exempt purposes. This result was reached by the 
Service notwithstanding the entity’s arguments that the activities furthered its own research 
interests and contributed to the education of university students who worked on the pro- 
jects. 
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Instead, in order to avoid imposition of the tax, exempt organiza- 
tions, particularly universities, should concentrate on screening accep- 
tance of commercially sponsored research grants to assure that whatever 
projects are undertaken further exempt purposes. An after-the-fact ra- 
tionalization is not as convincing as a preacceptance analysis of whether, 
how, and to what extent the independent teaching and research interests 
of the organizations are furthered by a particular project. This might be 
accomplished by departmental research committees that would explore, 
in addition to the economic benefit of the grant to the department, the 
role of the researcher in designing the protocol of the research to benefit 
the furtherance of knowledge in the field and the education of students. 
These are clear indications of the extent to which the project furthers the 
scientists’ research aims as compared with the commercial sponsors’ 
needs. Such analysis is critical to the avoidance of unrelated business in- 
come tax. The benefit to the unviersity rather than to the commercial en- 
tity should be paramount in any consideration or discussion of perfor- 
mance of commercially funded research. 

If such preacceptance screening has not occurred and a serious ques- 
tion is raised about either the ‘‘related’’ nature of the activity or about the 
availability of the Code section 512(b)(7)-(9) exclusions from taxation, the 
entity should concentrate on showing either that the activity was an 
isolated one (not regularly carried on) or that little, if any, income was 
generated once indirect costs and overhead are considered. Such 
analysis, though, requires better time keeping and accounting controls 
than most universities currently employ. This type of analysis, though, 
would probably benefit the entity aside from the tax issues by providing 
data on exactly how much the university is spending on these activities 
through items such as salary and overhead. 

Universities will be receiving more opportunities to fund the 
research of its scholars from commercial sources. It is important for them 
to adopt policies now for screening proposed projects to avoid any unex- 
pected tax problems. 








POSTSECONDARY FACULTY 
MEMBERS’ RIGHTS 
OF FREE SPEECH 


DEBRA K. HODGES* 


Freedom of speech and protection of first amendment liberties have 
long been thought to be strongest on the college and university campuses 
of this country. However, the right of a faculty member to speak out on 
external political issues or internal department policies or adminstrative 
decisions sometimes clashes with the interests of the school in providing 
students with an uninterrupted, high qualify learning environment. Both 
interests and legitimate, even within the special confines of the academic 
world; but often the instructor is unsure of how the exercise of his con- 
stitutional right of free speech may adversely affect his job security. At 
the same time, college and unversity administrators and governing board 
members may find themselves coping with an outspoken faculty member 
whom they see as interfering with the educational purposes of the in- 
stitution. 

This Note will present a guide to both faculty members and ad- 
ministrators as to those various circumstances in which a faculty member 
may freely speak out on issues and what procedural safeguards are ap- 
plicable when disciplinary actions are contemplated for such utterances. 
Examined are such questions as: Does a faculty member as a public 
employee forfeit his free speech rights as a term of his teaching contract? 
Which interest, if either, must bow when a teacher’s free speech interest 
conflicts with that of the state as represented by the college at which he 
teaches? What types of speech or conduct are protected from institutional 
actions? And under what conditions are they protected? What due pro- 
cess and equal protection provisions are required of an administrator 
contemplating the nonrenewal of a faculty member who has exercised his 
first amendment rights? What sorts of tests are available to determine if 
constitutional rights of free speech have been violated? Are any defenses 
available to universities for alleged infringements of constitutional 
rights? And what remedies can be fashioned by the courts once violations 
have been found? 


I. THE FACULTY MEMBER’S INTEREST V. THE STATE INTEREST 


The cases examined in this Note deal with public school instructors 
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as well as state-supported college and university professors. Since both 
are public employees, both are subject to similar constraints and have 
similar interests at stake. However, emphasis here will be placed on the 
unique setting of the state-supported college campus whenever possible. 

College professors at state supported post-secondary institutions are 
public employees in that they are answerable to a school administration 
which in turn is accountable to the state and its people. However, pro- 
fessors as citizens are not required to relinquish their first amendment 
rights in order to obtain that public employment, with the limitation that 
the exercise of free speech cannot impair the efficiency of the public ser- 
vice.1 A faculty member possesses all the constitutional rights of any 
other citizen and is not required to shed his first amendment rights ‘‘at 
the schoolhouse gate.’’? However, one court has held that an interest in 
holding a teaching job at a state university is not a free speech interest. 
While a teacher has a legitimate interest in protecting his right to speak 
out, the state also processes legitimate interests* which must be taken 
into consideration. In an academic setting, the state’s major concern is 
maintaining a professional atmosphere for learning and teaching.® Thus, 
there appears to be a limit, based on the state’s interest in carrying out its 
functions in an efficient manner, on the faculty’s generally protected ex- 
ercises of speech. 


Il. THE TYPE OF SPEECH 


In order to decide whether the exercised speech merits protection, 
the court must first examine what type of speech is in question, i.e. the 
subject of the speech, to whom it was directed, and the manner of its 
delivery. Of notable importance is the subject of the speech. Courts have 
long protected discussion of matters of public concern, even when the 
matter under discussion is the educational system itself. Professors, as 
well as private citizens, have the right to question such things as univer- 
sity budget decisions,* desegregation,’ the size of university faculty,® stu- 
dent discipline,* and classroom subject matter.1° Even false statements 





* Associate, Furbee, Amos, Webb and Critchfield, Fairmont, West Virginia; B.A., 
1976, West Virginia University; J.D., 1982, West Virginia University. 
Pickering v. Board of Educ., 391 U.S. 563, 568 (1968). 
2 Tinker v. Des Moines Ind. Community School Dist., 393 U.S. 503, 506 (1969). 
Board of Regents of State Colleges v. Roth, 408 U.S. 564, 568 (1972). 
Pickering, 391 U.S. at 568. 
Marwil v. Baker, 499 F. Supp. 560 (E.D. Mich. 1980). 
Pickering, supra note 1; D’Andrea v. Adams, 626 F.2d 469 (5th Cir. 1980), cert. 
denied, 450 U.S. 919 (1981). 
7 Givhan v. Western Line Consol. School Dist., 439 U.S. 410 (1979). 
8 Trotman v. Board of Trustees of Lincoln Univ., 635 F.2d 216 (3rd Cir. 1980). 
Aebisher v. Ryan, 622 F.2d 651 (2d Cir. 1980). 
10 Ollman v. Toll, 518 F. Supp. 1196 (D. Md. 1981). 
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can qualify for protection if they are made without malice’ and if the 
evidence suggests that they would not tend to foment controversy. ‘2 

The forum where the communication is uttered is also relevant in 
determining the level of first amendment protection. At one time, the 
courts distinguished between statements made essentially in private and 
those directed to a more public audience.’ In Roseman v. Indiana 
University of Pennsylvania at Indiana,'* the court held that a private 
discussion with a college dean is not protected.15 Stating that an essen- 
tially private communication is not constitutionally protected, the court 
stated that if the forum is not open and the issue is not of public concern, 
the accompanying first amendment right is reduced.’* As a result of this 
ruling that such speech is only entitled to ‘‘reduced’’ protection, the 
court reasoned that such private comments could be considered in firing 
decisions.1” However, this approach to the private-public distinction was 
overruled in Givhan v. Western Line Consolidated School District,*® 
which held that a public employee does not forfeit the protection of the 
first amendment when he arranges to communicate privately with his 
employer rather than to express his opinions publicly.*® Private expres- 
sion, then, is not beyond constitutional protection.2° This position is 
bolstered in Brown v. Ballard Independent School District,?1 a recent 
court of appeals case, wherein it was held that comments made to a prin- 
cipal, a school superintendent, trustee members, or other faculty 
members are entitled to the same protection as comments made in public 
forums.22 Similarly, political beliefs imparted generally to students are 
protected, even when those beliefs are Marxist or Communist in nature.?3 
In addition, comments made to state officials in private are legitimate 
first amendment exercises, even if some inaccurate hearsay statements 
are intertwined with opinions and facts.?4 

Along with the subject matter and the forum of the speech, the 
‘‘manner’’ of the speech must be examined. In making personal deci- 





New York Times v. Sullivan, 376 U.S. 254 (1964). 
Pickering, supra note 1. 
Roseman v. Indiana Univ. of Pa. at Indiana, 520 F.2d 1364 (3rd Cir. 1975), cert. 
denied, 424 U.S. 921 (1976). 
14 Td. 
Id. at 1367. 
Id. at 1368. 
Id. at 1369. 
439 U.S. 410 (1979). 
Id. at 415-16. 
Id. at 413. See also, Hillis v. Austin State Univ., 665 F.2d 547, 549 (5th Cir. 1982); 
United Car. Bank v. Board of Regents, 665 F.2d 553, 562 (5th Cir. 1982). 
21 640 F.2d 651 (5th Cir. 1981). 
22 Id. 
23 Ollman, 518 F. Supp. at 1201. 


24 D’Andrea, supra note 6. 626 F.2d 469 (5th Cir. 1980), cert. denied 450 U.S. 919 
(1981). 





88 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 1 


sions, administrators are allowed to consider the ‘‘manner’’ of the speech 
as long as the ‘‘content’’ or ‘‘viewpoint’’ are not considered.?5 The poten- 
tially disruptive nature of the speech may be examined;?* however, 
speech is not unprotected simply because it is ‘‘strident.’’?” A teacher’s 
obstinacy, vocalness or misguidedness does not act to change the status 
of protected speech into unprotected speech.?* The courts have attemp- 
ted to assure administrators that disruptive conduct on the part of person- 
nel will not be tolerated,?° but the line between ‘‘strident’’ and ‘‘disrup- 
tive’ behavior is often difficult to assess. In an academic environment, 
stated the court in Trotman v. Board of Trustees of Lincoln University,3° 
suppression of speech cannot be justified on the basis of ‘‘undifferen- 
tiated fear or the apprehension of disturbance’’s1 nor by mere discomfort 
or unpleasantness which may accompany unpopular views and opi- 
nions. In fact, such suppression can be upheld only on a showing that the 
feared activity would ‘‘materially and substantially’’%? interfere with 
necessary discipline and operation of the classroom. Prohibition against 
expression, without evidence that such prohibition is necessary to avoid 
disruption, is not permissible under the first and fourteenth amend- 
ments.33 The court in Marwil v. Baker4 ruled that the decisionmaker 
may look at a speaker’s ‘‘history of contentious, intemperate and abrasive 
behavior’’*’ as it relates to the effective and smooth running of the educa- 
tional system and if the free speech argument is merely being used to 
cover up ‘‘vituperation and personal vilification,’’3¢ of a superior and his 


policies, then that expression will be protected. Peaceful faculty 
picketing of an employer to protest administration policies has been held 
to be a valid first amendment exercise. Although such activity is subject 
to reasonable limitations of time, place and manner, the content may not 
be restricted.3” 


Ill. PROCEDURAL SAFEGUARDS 
A. CONTRACT TERMINATIONS AND DUE PROCESS 


As a rule faculty members at state-supported post-secondary institu- 





5 Marwil, 499 F. Supp. at 570-71. 
Roseman, 520 F.2d at 1368. See also United Car. Bank, 665 F.2d at 563-64. 
Trotman, 635 F.2d at 226. 
Id. 
Id. 
635 F.2d 216 (3rd Cir. 1980). 
Id. at 228. 
Id. 
3 Tinker, 393 U.S. at 508. 
499 F. Supp. 560 (E.D. Mich. 1980). 
Id. at 571. 
Lux v. Bd. of Regents, of N.M. Highlands Univ., 622 P.2d 266 (N.M. Ct. App. 


Trotman, 635 F.2d at 226. 
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tions are hired on a fixed-term contract during probationary periods and 
a continuing contract-tenure basis thereafter. A nonrenewal decision is 
permissible where it is based on unsatisfactory work practices or for no 
stated reason, but is impermissible when done in retaliation for the exer- 
cise of free speech rights.3* Similarly, continuing contracts of tenure may 
not be terminated except for just cause, and the use of free speech ut- 
terances for such terminations is impermissible.3° 

Certain due process rights attach when faculty allege that the basis 
for their termination or non-renewal was their permissible exercises of 
free speech. Such process rights of faculty members are examined most 
throughly in the companion cases of Perry v. Sinderman*® and Board of 
Regents of State Colleges v. Roth.*1 In Perry, a junior college instructor 
taught for ten years under successive one-year contracts.*? After the tenth 
year the college decided not to rehire him but did so without giving him 
notice or a hearing on the matter. Professor Sindermann charged that the 
decision of nonrenewal was based on his public criticism of the college 
administration and that the failure to offer him a chance to be heard at a 
hearing violated his procedural due process rights guaranteed by the 
fourteenth amendment.*? A similar situation existed in Roth, where a 
state university professor was hired for a fixed term of one year but was 
told without explanation that he would not be rehired for the next year.*4 
Roth claimed that the reason for his nonretention was his disagreement 
with the policies of the administration and that his procedural due pro- 
cess rights were violated when the university failed to offer a reason for 
the decision or a chance for him to be heard in his own defense.*® 

The Court in Perry held that although a person may have no “‘right’’ 
to a valuable government service, including employment at a public 
school or a state university, the government may not rely on some 
reasons, including infringing on free speech rights, to fire employees 
already hired.4® The employee must show that he has been deprived of 
some interest that would invoke the application of procedural due pro- 
cess.*? In some instances, the common law of a state can act to give de 
facto tenure, justifying an expectation of continued employment, and 
this expectation gains the protection of due process.*® The Roth Court 
held that the fourteenth amendment’s procedural safeguards are for in- 
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terests which have already been acquired, and it is incumbent upon the 
petitioner establish an interest in either liberty or property before certain 
due process protections would be available.*9 

The Constitution, held the Roth Court, does not always require an 
opportunity for a hearing before the decision not to renew a nontenured 
teacher’s contract is made. This requirement is necessary, though, if he 
can show that the decision deprived him of an interest in ‘‘liberty’’ or 
that he had a ‘‘property’’ interest in continued employment, despite the 
lack of tenure or a formal contract.5° ‘‘Liberty’’ interest, the Court stated 
includes, among other things, rights in one’s reputation and the oppor- 
tunity for the acquisition of employment. For a state agency to be liable 
for a deprivation of a ‘‘liberty’’ interest, it must be shown that a charge 
was made which would damage one’s reputation in the community. If no 
such accusation can be supported, no hearing on the issue is necessary.5? 
The damage must be so extensive that the employee acts under a disabili- 
ty in securing a comparable position.®? The “‘liberty’’ interest is infringed 
if the charges seriously damaged the reputation of the professor,*? but the 
employee must show that the government action was likely either to ap- 
preciably harm his standing in the community or to foreclose future 
employment opportunities. In addition, the statements must have been 
made public so that actual damage can be shown.‘ A recent states case, 
Lux v. Board of Regents of New Mexico Highlands University,5> used the 
Roth liberty interest analysis and held that the instructor must establish 


that there has been a deprivation of a protected liberty interest in order to 
establish a right to a pre-termination hearing.*® 

Property interests are also protected by constitutional provisions,5” 
and these property interests include personal property, real property and 
certain intangible benefits such as employment. The Roth Court stated 


sé 


that a person’s interest in a benefit is a ‘‘property’’ interest for due pro- 
cess purposes, if there exist such rules or mutually explicit understand- 
ings that can support his claim of entitlement to that benefit and that may 
be invoked at a hearing.5* Although proof of a property interest can be 
the first step in getting a right to a hearing,5* the absence of a explicit 
contractual provision may not in all cases foreclose a ‘‘property’’ interest 
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in employment.®*® However, that interest must be more than a unilateral 
expectation of a benefit,** and a concern about being rehired does not 
equal a valid property interest.®? 


To have a property interest in a benefit, a person clearly must have more 
than an abstract need or desire for it. He must have more than a unilateral 
expectation of it. He must, instead, have a legitimate claim of entitlement to 
it... . Property interests . . . are created and their dimensions are defined by 
existing rules or understandings that stem from an independent source such 
as state law—rules or understandings that secure certain benefits and that 
support claims of entitlement to those benefits.®? 


Notice and a chance to be heard at a fair hearing satisfies due process 
when a “‘liberty’’ or ‘‘property’’ interst has been demonstrated. A hear- 
ing is required when the tenure policy becomes de facto and not merely 
an unjustified expectancy.** The bare requirements of due process are 
satisfied when the plaintiff is given an ample opportunity to present his 
view of the case in a manner calculated to achieve a fair result.*5 This 
suggests a pretermination hearing is required, and a hearing after the fact 
is not the due process equivalent of one given before the decision to fire 
is made.® 

The Roth Court fashioned a two-step test to determine whether due 
process requirements have been satisfied. First, the interest itself must be 
examined. If a protectable interest, i.e., ‘‘liberty’’ or ‘‘property’’ is pre- 
sent, the Court uses a weighing process to determine the nature of the 
hearing required.*? This approach was refined in Mazaleski v. 
Treusdell,®* which stated that the plaintiff must show either that he has 
an entitlement to the position or that dismissal deprives him of a 
demonstrable liberty interest. If he meets this threshold question, the 
court still can balance all the competing interests in making a determina- 
tion as to whether the plaintiff’s rights were unjustifiably violated.®° 


B. EQUAL PROTECTION 


An equal protection argument has recently been used by a plaintiff 
who claimed that his exercise of free speech played a role in his nonreap- 
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pointment to a post as an assistant professor.”° The trial court rejected 
that stance, stating that an equal protection claim is only valid if the 
employee can show that similarly situated individuals were treated un- 
equally. The court went on to hold that if a state’s classification can 
reasonably be shown to relate to a legitimate government interest and no 
suspect classification exists, then there is not deprivation of any constitu- 
tional right, even if the employee was indeed treated differently from 
other persons similarly situated. Thus in Marwil’! there was not depriva- 
tion of equal protection. 


C. STATE ACTION 


In order for a suit to be maintained for denial of procedural protec- 
tion and violation of first amendment rights, some sort of state action 
must be involved, i.e., a state agency rather than a private employer must 
be the one suppressing the speech or thwarting the due process rights in 
question. Usually the state action is open and observable, such a termina- 
tion of an employment contract,”? denial of tenure,”* or promotion,”4 
reduction in salary,”5 or failure to hire.”* However, courts are cognizant 
of the fact that covert or subtle action can also inhibit free speech. In 
Aebisher v. Ryan,’ a 1980 Second Circuit decision, a public school ad- 
ministrator placed ‘‘letters of reprimand’’ in the files of two teachers”® 
after they discussed a school discipline incident with a local reporter.79 
The court here held that such an act by a state employer amounted to the 
use of coercive power and that where such power is threatened, first 
amendment rights may be violated by the chilling effect of government 
action which falls short of actual prohibition.*®° 

A similar situation developed at the college level in Trotman,* 
wherein a university president wrote letters threatening dismissal to 
faculty members who had criticized administration policies.*? The Third 
Circuit stated that such letters implying termination of employment con- 
tracts must be exercised in compliance with the first amendment. 
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Although the university’s board of trustees and president argued that the 
letters were merly an exercise of their own first amendment rights, the 
court disagreed and held that this action was not the same right of free 
speech as that held by the plaintiffs. Because the letters were written by 
state authorities with the power to impose discipline on the recipient, 
they could not be viewed as simply part of an academic debate.*? 


IV. THE COURTS’ ANALYSES 


A. TESTS 


In deciding whether a professor’s rights of free speech have been 
violated, the courts have refined various tests which attempt to measure 
the existence and extent of any alleged infringement. The United States 
Supreme Court examined the problem in the context of public school 
employment in its 1968 landmark decision, Pickering v. Board of Educa- 
tion.** In that case a teacher wrote a letter to a newspaper criticizing the 
board of education’s allocation of school funds between the academic 
and athletic programs and the board’s method of informing local tax- 
payers of additional revenue requests.*5 Some of the statements in the let- 
ter were later proven to be false.*6 The Supreme Court held that such 
statements must be judged by the New York Times v. Sullivan®’ standard 
of actual knowledge or reckless disregard as to their truth of falsity. 
‘‘TA]bsent proof of false statements knowingly or recklessly made by him, 
a teacher’s exercise of his right to speak on issues of public importance 
may not furnish the basis for his dismissal from public employment.’’®* 
Also laid down are some facts and circumstances which must be con- 
sidered when deciding whether specific statements are entitled to first 
amendment protection. The Court looks at (1) whether the statements are 
directed towards any one person with whom the speaker would be in nor- 
mal daily working contact;®® (2) whether some difficulty is presented in 
maintaining discipline and harmony among workers; (3) whether per- 
sonal loyalty and confidentiality are necessary to the proper functioning 
of a close working relationship;*° (4) whether the statements are per se 
detrimental to the interest of the school system; (5) whether the matter is 
of legitimate public concern;*' (6) whether the speaker is more likely to 
have definite and informed opinions as to the matter in question; and (7) 
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whether the administration can effectively rebut the statements.° 

The Court later articulated a two-step test in Mt. Healthy City School 
District Board of Education v. Doyle.*? This analysis provides that once 
the employee has shown that his constitutionally protected speech 
played a ‘‘substantial’’ role in the employer’s decision to terminate his 
employment, the administration is then entitled to show ‘“‘by a 
preponderance of the evidence that it would have reached the same deci- 
sion as to [the employee’s] re-employment even in the absence of the pro- 
tected conduct.’’°4 This standard, then, falls between a strict scrutiny test 
and a rational basis test and allows only those decisions that can be 
justified on grounds which are wholly independent of any constitutional- 
ly protected activity.°5 However, the opinoin cautions that this rule of 
causation should not focus solely on whether the plaintiff’s protected ac- 
tivity played a part in the decision not to hire him. If such an approach 
were adopted, warned the Court, a person like the plaintiff would be 
placed ‘‘in a better position as a result of the exercise of constitutionally 
protected conduct than he would have [otherwise] occupied.’’°* A per- 
son, merely because of his political beliefs, should not have the power to 
insulate himself from review and prevent a prospective employer from 
assessing his qualifications and then reaching an employment decision 
based on all the relevant facts.2” Thus, the question becomes one of fact 
since the employer must show by the evidence produced that he would 
have reached the same decision even in the absence of the protected 
opinions. 

In Mazaleski®® the District of Columbia Circuit Court followed the 
scheme of Mt. Healthy and first required the plaintiff to assume the 
burden of proof to demonstrate that his conduct fell under the protection 
of the first amendment and that such conduct was a substantial or 
motivating factor in the action taken against him. If the plaintiff carried 
that burden, the government could show by a preponderance of the 
evidence that it would have reached the same decision had the protected 
conduct never occurred.1°° 

The two-step analysis of Mt. Healthy was then refined into the ‘‘but- 
for’’ test of Givhan.1°1 While an employee’s comments may have been the 
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‘“‘primary’’ reason for the failure to rehire, reasoned the Court, the critical 
question which emerges is whether he would have have been rehired but 
for the comments.'°2 In Trotman the reasoning was based on the 
preceding similar line of cases.1°? An instructor who claims retaliation 
based on a protected activity must prove: from Roth and Sindermann, 
that he had an interest deserving protection; from Pickering, that he 
engaged in the activity as an exercise of protected free speech; from Mt. 
Healthy, that the activity was the substantial or motivating factor in 
whatever retaliation was taken against him. In response the employer has 
the burden of proving, from Givhan, that the same action would have 
been taken even in the absence of the protected conduct, i.e., the ‘‘but- 
for’’ test.1°4 

In assessing any ‘‘chill’’ factor on faculty members and in conjunc- 
tion with any specific ‘‘tests,’’ the trier of fact must consider the totality 
of the conduct alleged.1°5 Also, the standard to be applied in evaluating 
an employer’s possible justification for the action taken should be ex- 
amined in the light of the special characteristics of the academic environ- 
ment and not that applicable to other work situations.1°* This three-step 
approach has been followed in Marwil'°? and Brown.1° 

In Ojlman v. Toll,1°° a 1981 district court opinion, the first amend- 
ment riglit in question concerned political beliefs and associations more 
than criticism of adminisitration policies. In that case a Marxist political 
science professor contended that he had been rejected as chairman of the 
department of government and politics at a major university because of 
his political views.1!° The court held that while political beliefs are con- 
stitutionally protected, the evidence must be sufficient to establish that 
those beliefs were a substantial or motivating factor in a decision adverse 
to the teacher.'11 That view, however, was qualified when the court 
recognized that a state institution need have no reason at all for not hiring 
as long as that decision is not based on constitutionally impermissible 
grounds. An applicant for a position, in fact, has no right to prevent the 
employer from assessing his record and consequently not employing him 
merely because he also has constitutionally protected beliefs.112 
However, while the Ollman court recognized and used several tests 
previously formulated, it also suggested other tests that should be met 
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before the defendant can say that his retaliatory actions were legitimate. 
First, the court stated that the reasons for the action given by the defen- 
dant institution or administrator must first be examined to determine 
whether they are ‘‘pretextual’’ in nature.'13 Second, the court suggested 
an inquiry as to whether such reasons are ‘‘sincere ones.’’'!4 Third, the 
court instructed that examination must be made as to whether an ade- 
quate factual basis existed to validly support the conclusions reached. 
Finally, the trier of fact must determine whether the decisionmaker had 
‘fairly and conscientiously reviewed the matter’’'!5 before reaching a 
decision. The court cautioned, though, that the Mt. Healthy rule of 
causation and any other necessary tests must be applied to each defen- 
dant separately, that is to say, if more than one administrator, department 
head or board takes part in the decision, the actions of each must be judg- 
ed separately and distinctly from any other defendant in the chain of 
decision. 116 


Two recent lower court opinions, Hildebrand v. Board of Trustees of 
Michigan State University’? and Allaire v. Rogers,11* reiterate the ‘‘but- 
for’’ test and the ‘‘substantial or motivating factor’’ test but reach dif- 
ferent results based on the relevant factors in each case. In Hildebrand, 
the court used the ‘‘but-for’’ test to hold that even if a professor’s denial 
of tenure is due in part to a protected disagreement with a department 
chairman, no cause of action exists where tenure would have been 
denied without the protected speech.11° However, in Allaire, the court 
noted that because the professor’s salary had been subjected to stricter 
scrutiny and was ultimately reduced because of his political activities, 
such review gave rise to a violation of the professor’s first amendment 
rights.12° Thus, the courts apply a series of tests to evaluate, among other 
factors, the rights of the professor, the interest of the state, the nature of 
the protected utterance, the motivating factors for the administrative 
retaliation and the defenses available for such actions. 


B. BURDEN OF PROOF 


Besides formulating tests which must be followed to determine 
whether a faculty member’s right of free speech has been impermissibly 
used in decisions affecting his liberty or property interests, the Pickering 
and Mt. Healthy decisions also discuss the burdens of proof which must 
be met by each party. While the defendant’s burden is heavy and he must 
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show significant interference with some important state interest before an 
employee’s first amendment rights are outweighed,!21 the dismissed 
employee’s claim must be supported by more than post hoc ergo propter 
hoc allegations.!22 However, even the Mt. Healthy opinion does not state 
what kind of evidence is necessary, or whether the subjective motives or 
intentions of the defendant are relevant.123 


C. DEFENSES 


Recent lower court decisions have split on what kind of defenses 
should be allowed institutions found to have violated the free speech 
rights of faculty members. In Trotman, good faith as a defense was 
disallowed, as was the allegation that the teacher had persisted in the 
first amendment activities in question.124 The court stated that good faith 
has historically not been accepted as justification for a constitutional 
violation, especially in free speech cases; at most, good faith would be 
relevant to the issue of damages. As for a teacher’s persistence in the 
unapproved behavior, the court observed that an acceptance of such a 
defense would limit protection to those who are timid but eliminate it for 
those who are brave.!25 This view finds agreement in Brown, which also 
holds that neither school administrators nor governing boards are entitl- 
ed to any sort of good faith defense. 126 


D. REMEDIES 


Several remedies have been fashioned in situations in which the 
courts find that first amendment rights of faculty members have been 
violated by the decisions of university administrators. Judicial censure of 
the conduct found to injure constitutional rights is perhaps the least 
stringent remedy.!2”7 Compensatory damages may also be assessed, but to 
allow punitive damages some evidence of outrageous, abusive or 
malevolent conduct on the part of the defendant must be found from the 
evidence presented. 128 


E. ROLE OF THE COURTS 


Apart from examining the conduct both of the plaintiff and the 
defendant in such a sensitive area as free speech, the courts must also 
decide how much influence they themselves with to exert over state and 
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colleges and universities. In Ollman,'2° the District Court for the District 
of Maryland offered some guidelines for determining when and under 
what circumstances the judiciary should step into the academic world to 
oversee personnel and policy decisions usually thought to be within the 
discretion of administrators. The court there stated that it would not 
substitute its judgment for the school’s as long as the substantial or 
motivating factor in the decision was permissible.'2° The court, though, 
can look at the decision-maker to see if he ‘‘made the decision based on 
the facts as he saw them”’ and that his ‘‘experience’”’ to see if he was ‘“‘ful- 
ly capable of focusing on the essentials and making a decision based on 
his own professional judgment.’’!31 Even if that decision turns out 
ultimately to be wrong, stated the court, it should not be set aside unless 
it was based on a constitutionally impermissible reason.'32 The opinion 
here placed great weight on the credibility of the witnesses and what 
each said about the circumstances surrounding the alleged violation.134 


V. CONCLUSION 


Although the issues surrounding the free speech rights of faculty 
members are not fully settled, some observations can be made concerning 
the direction being taken by many courts. Additionally, some guidelines 
can be offered to college and university instructors who are unaware of 
the boundaries of their first amendment freedoms. Finally, some 
safeguards can be suggested to administrators contemplating standards 
for nonretention of employees who have engaged in possibly protected 
conduct. 

Courts recognize that while the state has a legitimate concern in pro- 
viding a positive atmosphere for learning, teachers do not give up basic 
first amendment freedoms when they enter the classroom or when they 
speak up as private citizens. Great weight is placed on the facts in each 
case, and the circumstances being considered include the public nature 
of the statements, their truth or falsity, the forum where the statements 
are made and the manner of delivery. Courts are also conscious of such 
due process interests as property, liberty and reputation and go to great 
lengths to make sure each is protected. To that end the courts have for- 
mulated various overlapping analytical approaches, including the balan- 
cing of the state interest against the teacher’s interest, the ‘‘but-for’’ test 
of Givhan, the ‘‘pretextual’’ test of Ollman, the ‘‘substantial or 
motivating factor’’ test and the New York Times ‘‘malice’’ test. 

These analyses may be very sound, but often prove confusing to the 
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professor who just wants to know when he can speak without losing his 
job, and to the administrator who needs to formulate consistent hiring, 
non-renewal or termination procedures. The instructor should be aware 
that although he retains the same constitutional privileges possessed by a 
private citizen, those rights are not unlimited. He should be cognizant 
that even if his protected conduct was considered in his nonretention, he 
can still be terminated if the employer would have reached the same deci- 
sion without the presence of that conduct. 

A college administrator, on the other hand, should personally 
engage in the ‘‘proper sorting’’134 of the information which comes to his 
attention. In other words, mere consideration of protected beliefs or 
statements does not of itself constitute a violation of first amendment 
rights. However, he should be aware that if it becomes a substantial factor 
in his decision, he may be found to have infringed upon an employee’s 
protected rights. The dilemma becomes acute when constitutionally per- 
missible reasons for nonretension or discharge are mixed with imper- 
missible reasons. Therefore, it is imperative for administrators as 
employers to have available procedural! and substantive safeguards for 
faculty when, in the faculty member’s mind, doubt exists as to whether 


first amendment activity may have been a factor in an administrative ac- 
tion. 
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